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In the Supreme Court of the State of Idaho
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IT FURTHER IS ORDERED that the District Court Clerk shall submit the Exhibits from
Elmore County case number 2002-158, State v. Severson, to this Court on or before fourteen (14)

!"·1, 1]
1
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Ii
LARRY SEVERSON,
·· Petitioner-Appellant,
v.

STATE OF IDAHO,
Respondent.

)
)
)
)
)
)
)
)
)

AMENDED ORDER GRANTING THE
MOTION TO AUGMENT AND TO
TAKE JUDICIAL NOTICE
Supreme Court Docket No. 40769-2013
Elmore County No. 2009-1408

428 30

A MOTION TO AUGMENT THE RECORD AND TAKE JUDICIAL NOTICE was filed by
counsel for Appellant on January 7, 2014, requesting that this Court augment the record with
documents and take judicial notice of the record, transcripts and exhibits in Appellant's prior appeal,

Stare v. Severson, Supreme Court Docket No. 32128. Therefore, good cause appearing,
IT HEREBY IS ORDERED that Appellant's MOTION TO AUGMENT THE RECORD be,
and hereby is, GRANTED in part, and the augmentation record shall include the documents listed
below, file stamped copies of which accompanied this Motion:
I. Petitioner's Request that the Court Take Judicial Notice, file-stamped April 18, 2011;
2. Filing and Notice of Filing of Judicially Noticed Material, file-stamped April 18, 2011;
3. Affidavit of Counsel in Support of Objection, Motion to Enlarge, Requests for Extension
and Scheduling Conference, file-stamped February 8, 2012;
4. Motion to Take Judicial Notice of All Exhibits Introduced in the Underlying Criminal
Case, file-stamped February 13, 2012;
5. Brief in Support of the State's Motion for Partial Summary Dismissal, file-stamped
February 13, 2012;
6. Motion for Order Granting Partial Summary Dismissal, file-stamped February 13, 2012;
7. Brief in support of the State' s Second Motion for Partial Summary Dismissal,
file-stamped June 8, 2012;
8. Motion to Take Additional Judicial Notice, with attachment, file-stamped September I 0,
2012;and
9. Affidavit of Larry M. Stevens, file-stamped May 9, 2012.
IT FURTHER IS ORDERED that the Court shall take judicial notice of the Clerk' s
Record Reporter's Transcripts and Exhibits in Supreme Court Docket No. 32128, State v. Severson,
Elmore County case number 2002-158.

AMfu'lDED ORDER GRANTING THE MOTION TO AUGMENT AND TOTAKE JUDICIAL
NOTICE - Docket No. 40769-201 3

days of the date of this Order, as they were returned to the district court after the remittitur was filed in
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For the Supreme Court
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AMENDED ORDER GRANTING THE MOTION TO AUGMENT AND TOTAKE JUDICIAL
NOTICE - Docket No. 40769-2013
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In the Supre me Court of the State of Idaho
LARRY SEVERSON,
- Petitioner-Appellant,
V.

STATE OF IDAHO,
Respondent.

)
)
)
)
)
)
)
)
)

AMENDED ORDER GRANTING THE
MOTION TO AUGMENT AND TO
TAKE JUDICIAL NOTICE
Supreme Court Docket No. 40769-2013
Elmore County No. 2009-1408

A MOTION TO AUGMENT THE RECORD AND TAKE JUDICIAL NOTICE was filed by
counsel for Appellant on January 7, 2014, requesting that this Court augment the record with
documents and take judicial notice of the record, transcripts and exhibits in Appellant's prior appeal,
State v. Severson, Supreme Court Docket No. 32128. Therefore, good cause appearing,

IT HEREBY IS ORDERED that Appellant's MOTION TO AUGMENT THE RECORD be,
and hereby is, GRANTED in part, and the augmentation record shall include the documents listed
below, file stamped copies of which accompanied this Motion:
1. Petitioner's Request that the Court Take Judicial Notice, file-stamped April 18, 2011;
2. Filing and Notice of Filing of Judicially Noticed Material, file-stamped April 18, 2011;
3. Affidavit of Counsel in Support of Objection, Motion to Enlarge, Requests for Extension
and Scheduling Conference, file-stamped February 8, 2012;
4. Motion to Take Judicial Notice of All Exhibits Introduced in the Underlying Criminal
Case, file-stamped February 13, 2012;
5. Brief in Support of the State's Motion for Partial Summary Dismissal, file-stamped
February 13, 2012;
6. Motion for Order Granting Partial Summary Dismissal, file-stamped February 13, 2012;
7. Brief in support of the State's Second Motion for Partial Summary Dismissal,
file-stamped June 8, 2012;
8. Motion to Take Additional Judicial Notice, with attachment, file-stamped September 10,
2012;and
9. Affidavit of Larry M. Stevens, file-stamped May 9, 2012.

IT FURTHER IS ORDERED that the Court shall take judicial notice of the Clerk's
Record Reporter's Transcripts and Exhibits in Supreme Court Docket No. 32128, State v. Severson,
Elmore County case number 2002-158.
AMENDED ORDER GRANTING THE MOTION TO AUGMENT AND TO TAKE
NOTICE- Docket No. 40769-2013

IT FURTHER IS ORDERED that the District Court Clerk shall submit the Exhibits from
Elmore County case number 2002-158, State v. Severson, to this Court on or before fourteen (14)
days of the date of this Order, as they were returned to the district court after the remittitur was filed in
Supreme Court Docket No. 32128.
DATED this

J3! day of January, 2014.
For the Supreme Court

Stephen W. Kenyon, Clerk

cc: Counsel of Record
District Court Clerk

AMENDED ORDER GRANTING THE MOTION TO AUGMENT AND TO TAKE JUDICIAL
NOTICE Docket No. 40769-2013

David J. Smothers
Attorney At Law, ISB# 4711

OC1

v

4 2013

l 000 S. Rossevelt St.
Boise, Idaho 83705
(208) 336-114S
FAX (208) 336-1263

Attomoya for Potitionor
IN THB DISTRJCT COURT FOR THB FOURTH JUDICIAL DISTRICT OF THB
STATB OF IDAHO, IN AND FOR Tim COUNTY OF BLMORB

SBVERSON, Larry M.
Petitioner,

vs.
STATB OP IDAHO,
Respondent.

)
)
)

CASB NO. CV-2009-001408

)
)
)

PBTITIONBR'S REQUEST THAT THE
COURT TAK.B JUDICIAL NOTICE

)
)

)

Petitioner, Larry M. Severson. asks this Court, pursuant to I.R.E. 201 (d), to lake
judicial notice of tho transcripts, .files, affidavits, lodged documents, exhibits and record
in the case of Stat• v. Larry Ssveraon Elmore County CR-2002-158.
Dated this

.!1- day of April 2011.

Attorney for Edward Stevena

PBTITONBR'S RDQUBST THAT COURT TAKJI .JUDICIAL NOTICD Page 1 of 2

CBRTIPICATB OP SBR.VICB

I CERTIFY that on
~,
the foregoing document to be:

/)::, 2011, I caused a true and correct copy or

mailed
hand delivered

-

~ed

to:

Kristina M. Schindele
Blmore County Prosecutor
190 South 4 111 But

Mountain Home, ID 83647

-
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David J. Smethora
Attorney At Law. ISB# 4711

•• .,· ~ l

l 000 S. Rosaevelt St.
Boise, Idaho 8370S

. ·1}·•
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(208) 336-114S
FAX (208) 336-1263

Attorneys for Petitioner
IN THB DISTRICT COURT FOR THB FOUR.TH JUDICIAL DISTRICT OF THB
STATB OP IDAHO. IN AND FOR THB COUNTY OF BLMORB

SEVERSON, Larry M.

)

Petitioner,

)
)
)

vs.

)

STATB OP IDAHO,

)
)
)

Respondent.

CASB NO. CV-2009-001408
FILINO AND NOTICE OP FILING OF
JUDICIALLY NOTICED MATERIAL

)

Petitioner, Larry Sovoraon, hereby files and aive1 notice of filing of the followina
material of which the Court, by its provious order, has taken judicial notice:
1. Trial transcript in Stats v. Larry Ssvttrion, Elmore County No. CR-2002 .. J997-

158 (already In tho Court's possession).

2. Transcript of opening and closing arguments in Stat• v. Larry St1W1rao11,
Btmoro County No. CR-2002-1997-ISB (previously provided to Court).

3. Clerk's Record Stat• v. Larry M. S•veraon, Supreme Court No. 32128.
4. Supplemental Clerk's Record in Stat, v. Larry M. S11V•rson, Supreme Court
No. 32128.

Dated this ./__rday of April, 2011.

_:~__::_:=..::<2~~~~~=-------David J. Smee =
Attorney for Larry M. Severson
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CBR.TIPICATB OP SBR.VICB
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I CBllTIPY tblll on

copy of tho fbregoing docum entbe :

, ..[}::, 2011, I oausod • ttuo and correct

mailed

_hand .deliv ered

~
to:

Kristina M. Schindele
Elmore County Proseeuior
190 South 4ttt But
Mountain Home. ID 83647
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PILING utlDICIALLY NOTICBD MATBRIAI, Page 3 c! 2

t#1 FEB\.07-2012(TUE) 16: 39

Sa 11 az & Gatewood, PLLC.

(FAX)208 3361263

P. 004/005 ,;,

c/
DAVID J. SMETIIERS
1000 S. Roosevelt St.
Boise, Idaho 83705
208-336-l 145
208-336-1263

2Gl2 FEB -8 AM 8: 16

Attorney for Petitioner
IN THE DISTRICT COURT OF THE FOURIB JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ELMORE
LARRY SEVERSON

)
)

Petitioner

vs.
STATE OF IDAHO
Respondent.

CASE NO. CV-2009-001408

)

) AFFIDAVIT OF COUNSEL IN SUPPORT OF
)
OBJECTION, MOTION TO ENLARGE,
)
REQUES'fS FOR EXTNESION AND
)
SCHEDULING CONFERENCE
)
)

-I am the handling attorney in the above titled action.

·I received the Court's AMENDED ORDER OF JUDICIAL NOTICE AND
SCHEDULING ORDER file stamped January 19, 2012, on January 23, 2012.
-T made every reasonable effort to submit the requisite documents by the deadline set
forth in the aforementioned ORDER.

-T realized on this date at this time that Twould not be able to make the filings by the
deadline.
-I was injury trial on February 6111, 2012, and my heavy case load has precluded me from
submitting the required documents.
-Our firm. lost the services of one of our four attorneys on January 30, 2012, and another
attorney is on an extended vacation du.ring this time period.

AFFIDAVTT OF COUNSEL 1 of 2

OCT O4 20,3

t FEB\07-2012(TUE) 16:39

Sallaz & Gatewood, PLLC.

,t,___tfi
ra

(FAX)208 3361263

2. ? ..... l'l.-Date

David J. Smet

CERTIFICATE OF SERVICE

J

I hereby certify that on the
day of
correct copy of the foregoing docwnent was:

--·Hand delivered

~axed

Elmore County Prosecutor's Office

AFFIDAVIT OF COUNSEL 2 of 2

,,_'*4 ,2012, a true and

Mailed to the:

P. 005/005

KRISTINA M. SCHINDELE
ELMORE COUNTY PROSECUTING ATTORNEY
190 South 4th East
Mountain Home, Idaho 83647
Telephone: (208) 587-2144 ext. 503
Facsimile: (208) 587-2147
ISB No. 6090

ZOl2FEB 13 t,Mll:02

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ELMORE
LARRY MARVIN SEVERSON,
Petitioner,

vs.
STATE OF IDAHO,
Respondent.

)
)
)
)
)
)
)

Case No. CV-2009-001408

MOTION TO TAKE JUDICIAL
NOTICE OF ALL EXHIBITS
INTRODUCED IN THE UNDERLYING
CRIMINAL CASE

COMES NOW, The State ofldaho, by and through Kristina M. Schindele, Elmore County
Prosecuting Attorney, and hereby moves this Court for an order takingjudicial notice ofany and all exhibits
introduced at trial in State v. Larry Marvin Severson, Elmore County Case No.CR-2002-0000158. The
Court has previously taken judicial notice ofthe trial transcript, transcript ofopening statements and closing
arguments, the clerk's record and the supplemental clerk's record at the request ofPetitioner. At this time,
the State is seeking a specific order taking judicial notice of the exhibits introduced at trial.
DATED This 13th day of February 2012.

KRISTINA M. SCHINDELE

:~~7J1LmGATIORNEY
Kristina M. Schindele

:4 ---

MOTION FOR ORDER TAKING JUDICIAL NOTICE OF
EXHIBITS INTRODUCED AT TRIAL IN CRIMINAL CASE - Page 1

CERTIFICATE OF SERVICE
I hereby certify that on today's date, I served a copy of the attached document to the following
parties by the following means:
~~~~~~-

David J. Smethers
ATIORNEY AT LAW
1000 South Roosevelt
Boise, ID 83705
Facsimile No.336-1263
davidj@smetherslaw.com
The Honorable Lynn G. Norton
Bench Copy
lnorton@adaweb.net
DATED this 13th day of February 2012.
KRISTINA M. SCHINDELE
ELMORE COUNTY PROSECUTING ATIORNEY

MOTION FOR ORDER TAKING JUDICIAL NOTICE OF
EXHIBITS INTRODUCED AT TRIAL IN CRIMINAL CASE- Page 2

KRISTINA M. SCHINDELE
ELMORE COUNTY PROSECUTING ATTORNEY
190 SOUTH 4TH EAST
MOUNTAIN HOME, IDAHO 83647
TELEPHONE: (208) 587-2144, ext 503
FACSIMILE: (208) 587-2147
I.S.B. No. 6090
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ELMORE
LARRY M. SEVERSON,
Petitioner,

)
)

Case No. CV-2009-1408

)
vs.
THE STATE OF IDAHO,
Respondent.

______________

)
)
)
)
)

BRIEF IN SUPPORT OF THE
STATE'S MOTION FOR PARTIAL
SUMMARY DISMISSAL

COMES NOW, Kristina Schindele, Elmore County Prosecuting Attorney, and
hereby submits this brief in support of the state's motion for partial summary dismissal
of Petitioner's ("Severson") amended petition for post-conviction relief pursuant to Idaho
Code § 19-4906(c).
I.
Factual And Procedural History1

1

The factual and procedural history of Severson's underlying criminal case was
obtained from the record and transcript prepared in relation to Severson's direct appeal
following his judgment of conviction. The Court has taken judicial notice of that
information, which includes the trial transcript, the transcript of opening and closing
arguments, the clerk's record, and the supplemental clerk's record. (Amended Order of
Judicial Notice and Scheduling Order ("Amended Order''), p.2; Filing and Notice of Filing
of Judicially Noticed Material.) Severson also requested judicial notice of the ''files,
affidavits, lodged documents, [and] exhibits." (Petitioner's Request That The Court
Take Judicial Notice, p.1.) It appears, however, that the Court has not yet ruled on that
request and has only taken judicial notice of "the matters in the notice of filing of
judicially noticed material." (Amended Order, p.2.) If necessary, the state will file an
additional motion requesting judicial notice of, at a minimum, the exhibits admitted at
trial.
Brief In Support Of Respondent's Motion For Partial Summary Dismissal - 1
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In August 2001, 47-year-old Severson and his 35-year-old wife Mary separated
after Mary learned Severson was having an affair with 21-year-old Jennifer Watkins,
who Severson said made him feel ''young and alive." (Trial Tr., Vol. I, p.1641, L.6 p.1643, L.20; Trial Tr., Vol. II, p.3532, Ls.7-9.) Distraught over the situation, Mary left
Mountain Home, Idaho, where she and Severson lived, and went to Colorado to stay
with her mother. (Trial Tr., Vol. I, p.988, L.1 - p.989, L.11; p.1643, L.23 - p.1643, L.8.)
While Mary was in Colorado, Severson bought Ms. Watkins an engagement ring
and a wedding band and proposed to her. (Trial Tr., Vol. II, p.3542, L.25 - p.3543,
L.24.) Severson and Ms. Watkins also set up a joint bank account with $25,000.00,
which Severson appears to have taken from an account that was in Mary's name. (Trial
Tr., Vol. II, p.3333, L.11-p.3334, L.4; p.3315, Ls.16-18; p.3344, Ls.7-8; p.3554, L.20p.3555, l.13.) Although Ms. Watkins knew Severson was married, he told her he was
getting divorced, but "he had to wait until January because he didn't want to lose his
business." (Trial Tr., Vol. II, p.3541, Ls.14-23.) He further explained that everything
was in Mary's name and he "didn't want Mary to take" "his business and his cars and
any other properties he had." (Trial Tr., Vol. II, p.3542, Ls.1-5.) Severson expressed
these same financial concerns to others. (Trial Tr., Vol. II, p.3230, Ls.7-10 (concerned
about divorce because loss of money and house); p.3397, L.22 - p.3398, L.4 (stating
everything was in Mary's name); p.3397, Ls.20-21 (Severson said he wanted to be with
Ms. Watkins but he could not afford to divorce Mary).)
In September 2001, Mary returned to Mountain Home briefly and consulted with
Jay Clark, an attorney, regarding a divorce. (Trial Tr., Vol. II, p.2529, L.8 - p.2530, L.1.)
Severson, although not represented by Mr. Clark, also spoke with Mr. Clark about a
Brief In Support Of Respondent's Motion For Partial Summary Dismissal - 2

potential divorce. (Trial Tr., Vol. II, p.2532, L.4 - p.2534, L.16.) At that point, Mary and
Severson were discussing an uncontested divorce. (Trial Tr., Vol. II, p.2534, Ls.17-24.)
However, in November 2001, Mary contacted Mr. Clark again and the result of that
discussion was that no divorce papers were prepared. (Trial Tr., Vol. II, p.2537, L.14 p.2538, L.13.)
Mary did not want a divorce and told Severson that if he insisted on a divorce,
she was going to get everything because everything was in her name and would insist
upon $3,000.00 per month. (Trial Tr., Vol. I, p.1650, L.1 - p.1651, L.5; p.1931, Ls.1116.) In December 2001, Mary decided to return to Mountain Home in order to work on
her marriage. (Trial Tr., Vol. I, p.1645, Ls.12-20, p.1647, Ls.20-24.)
Ms. Watkins ultimately got fed up with Severson and broke up with him right
before Christmas 2001.

(Trial Tr., Vol. II, p.3556, L.18-24.)

Severson, however,

continued to claim he was going to get a divorce even after Mary returned in December,
and he continued to pursue Ms. Watkins even after she reunited with an old boyfriend.
(Trial Tr., Vol. II, p.3557, Ls.5-21.) Severson would sit outside Ms. Watkins' apartment,
call her, and corner her at the local Maverick convenience store.

(Trial Tr., Vol. II,

p.3557, L.24 - p.3558, L.21.) On one occasion in January 2002; Severson pulled in
behind her at the Maverick so she could not leave and told her he had divorce papers.
(Trial Tr., Vol. II, p.3559, Ls.2-9.)

On a second occasion, he stopped her at the

Maverick and told her Mary was dying and was so sick she could not leave the house
and had to sell her car. (Trial Tr., Vol. II, p.3560, Ls.8-15.)

Brief In Support Of Respondent's Motion For Partial Summary Dismissal - 3

On January 2, 2002, shortly after she returned, Mary went to a GNC store with
Severson, Severson's son Mike Rutherford2 and Nora Rutherford, who was Mike's
girlfriend at the time, but is now his wife.

While at the GNC store, Mary and Nora

purchased a product called Hydroxycut, which Mary was taking in order to lose weight.
Within a week of purchasing the Hydroxycut, Mary became sick. She had stomach pain
and was vomiting blood. (Trial Tr., Vol. I, p.1651, L.24 - p.1652, L.17; Trial Tr., Vol. II,
p.2344, Ls.16-20.) Mary also had a "dark brown" spot on her stomach. (Trial Tr., Vol. I,
p.1653, Ls.14-17.)

Shortly thereafter, Mary noticed that some of the pills in her

Hydroxycut bottle were greenish in color and warm to the touch.

(Trial Tr., Vol. I,

p.1932, L.19 - p.1933, L.7.) Mary stopped taking the pills and talked with Severson
about them, who decided to take the pills to Mr. Clark, to investigate a potential
products liability claim. (Trial Tr., Vol. I, p.1933, Ls.11-13; Trial Tr., Vol. II, p.2539, L.1 p.2551, L.20.)
Severson told Mike about the pills and Mike contacted the Food & Drug
Administration ("FDA"). (Trial Tr., Vol. II, p.1966, Ls.1-23.) On February 6, 2002, John
Banks, the local FDA investigator, drove to Mountain Home and met with Severson at
Severson's shop, Auto Works. (Trial Tr., Vol. II, p.1974, L.19- p.1975, L.6.) When Mr.
Banks arrived, Severson had two bottles of Hydroxycut, one open and one unopened····
("unopened bottle"), which Mr. Banks requested to take in order to further investigate
the claim. (Trial Tr., Vol. II, p.1975, Ls.15-16; p.1978, Ls.9-11.) Severson declined,

2

Mike changed his last name to Rutherford when he married. (Trial Tr., Vol. II, p.3156,
Ls.9-23.)

Brief In Support Of Respondent's Motion For Partial Summary Dismissal - 4

telling Mr. Banks that his attorney told him not to give them to him. (Trial Tr., Vol. II,
p.1978, L.22 - p.1979, L.20.)
As a result of her stomach illness, Mary went to visit Dr. John Welch. (Trial Tr.,
Vol. II, p.2230, L.1 - p.2231, L.3.) Dr. Welch performed an upper endoscopy, which
revealed Mary had an ulcer. (Trial Tr., Vol. II, p.2234, L.2234, L.1 - p.22354, L.10.) Dr.
Welch prescribed Prevacid to treat the ulcer and later changed the prescription to
Nexium after Mary reported she thought the Prevacid was making her "feel funny."
(Trial Tr., Vol. II, p.2236, L.23 - p.2237, L.3; p.2239, L.20 - p.2240, L.20.) Due to
Mary's stomach problems, she had to put her medication into pudding. (Trial Tr., Vol. I,
p.1676, Ls.12-16.)
After Mary began experiencing medical problems, Severson began telling people
she was dying. He told some people she had cancer and others that the Hydroxycut
was killing her. (Trial Tr., Vol. II, p.2909, Ls.2 - p.2911, L.14.) He also started telling
people she suffered from symptoms equated with sleep apnea after Steven Bock told
him he had the condition, which causes you to stop breathing while asleep. (Trial Tr.,
Vol. II, p.2928, L.13- p.2935, L.11; p.3145, Ls.12-14; p.3197, Ls.3-8; p.3487, Ls.8-16.)
Mary never reported these types of problems to anyone.
During a follow-up visit on January 31, 2002, Mary told Dr. Welch she was having
difficulty falling asleep. (Trial Tr., Vol. II, p.2241, L.7 - p.2242, L.2.) As a result, Dr.
Welch wrote Mary a prescription for 20 Ambien, a sleep aid. (Trial Tr., Vol. II, p.2242,
Ls.9-25; p.2244, Ls.8-11.)

When Mary called Dr. Welch on February 7, 2002, to

complain about the Prevacid, she told him the Ambien was working well, but did not
request any more. (Trial Tr., Vol. II, p.2244, Ls.2-7.)

Brief In Support Of Respondent's Motion For Partial Summary Dismissal - 5

One week later, on February 14, 2002, two weeks after Mary received her first
prescription for Ambien, and the night before Mary died, Severson called Dr. Welch's
office and requested a refill telling Dr. Welch the Ambien was ''working very well" and he
"didn't want to take a chance of running out." (Trial Tr., Vol. II, p.2246, L.21 - p.2247,
L.5.) Dr. Welch refilled the prescription. (Trial Tr., Vol. II, p.2247, Ls.6-7.) Severson
picked up a prescription for 30 Ambien that evening. (Trial Tr., Vol. II, p.2801, Ls.1-25;
p.2802, Ls.1-2.) That same night, Severson and Mary went to Smoky Mountain Pizza
to celebrate Valentine's Day. Mary was feeling good that day and was excited about
going out to eat. (Trial Tr., Vol. I, p.1656, L.7 - p.1656, L.6.)
At approximately 3:00 a.m. the following morning, February 15, 2002, Severson
called his son's house claiming he could not wake Mary up. (Trial Tr., Vol. I, p.1163, L.5
- p.1164, L.6.) Mike and Nora immediately left to go to Severson's house. (Trial Tr., .
Vol. J, p.1164, L.7- p.1165, L.7.) On the way, Nora called Severson to make sure he
had called 911, but the line was busy and she could not get through. (Trial Tr., Vol. I,
p.1164, Ls.10-22.)

Upon arriving at Severson's house, Nora called 911 because

Severson never did. (Trial Tr., Vol. I, p.997, Ls.11-13; p.1169, Ls.12-16.)
Mike could not find a pulse on Mary and immediately started CPR. (Trial Tr., Vol.
I, p.1170, L.25-p.1171, L.25; Trial Tr. Vol. II, p.3173, L.8- p.3174, L. 25.) When the
paramedics arrived, they took over the resuscitative efforts, which included intubating
Mary. (Trial Tr., p.1012, L.7 - p.1016, L.25.) The paramedics never got a pulse on
Mary either (Trial Tr., Vol. I, p.1011, L.6) nor did they notice any bruises or abrasions on,_
Mary's face (Trial Tr., Vol. I, p.1019, Ls.21-25).
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Before taking Mary to the hospital, the paramedics said they needed all of Mary's
medications. (Trial Tr., Vol. I, p.1172, Ls.9-12.) Nora went into the kitchen where she
knew Mary kept her medications and gathered what she found. (Trial Tr., Vol. I, p.1172,
L.13 - p.1173, L. 7.) She could not, however, find any sleeping pills, which she knew
Mary was taking and asked Severson where they were. (Trial Tr., Vol. I, p.1173, Ls.618.) Severson said he did not know. (Trial Tr., Vol. I, p.1173, L.20.)
At the hospital, Dr. Diana Binnion also asked Severson for a list of medications
Mary was taking. Severson never disclosed the Ambien, nor did he indicate Mary was
taking Unisom.

He only advised Dr. Binnion that Mary was taking a "fat burner," a

"stomach medication," and Paxil, an antidepressant that Dr. Richard Kingston
prescribed to Mary during her stay in Colorado. (Trial Tr., Vol. I, p.1096, L.25 - p.1097,
L.13; p.1673, Ls.16-20; p.1722, Ls.4-5.) Severson also told Dr. Binnion he thought the
''fat burner" was tainted and claimed Mary had symptoms consistent with sleep apnea,
although Mary had never reported such symptoms to Dr. Kingston, Dr. Welch, or
anyone else. (Trial Tr., Vol. I, p.1091, Ls.1-9; p.1677, Ls.8-10; p.1746, L.11 - p.1747,
L.4; Trial Tr., Vol. II, p.2243, Ls.9-22.)
Dr. Binnion continued to try and resuscitate Mary after she arrived at the
emergency room, but was unsuccessful. She, too, never got a pulse. (Trial Tr., Vol. I,
p.1087, Ls.18-23, p.1088, Ls.20-22.) Dr. Binnion pronounced Mary dead at 4:15 a.m.
on February 15, 2002. (Trial Tr., Vol. I, p.1087, Ls.16-17.) Severson left the hospital
and went home, and shortly thereafter he asked Mike to retrieve Mary's $200,000.00 life
insurance policy from the drawer in his nightstand, claiming Mary's mother called to ask
about it. (Trial Tr., Vol. II, p.3179, L.1 - p.3180, L.11.) Mary's mother, Carol Diaz,
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never asked Severson about Mary's life insurance that day. (Trial Tr., Vol. I, p.1943,
Ls.16-18.) In fact, Ms. Diaz did not ask Severson about the life insurance policy until
she came to Mountain Home the next day, and when she did ask him about it he said
Mary did not have life insurance. (Trial Tr., Vol. I, p.1944, L.10-p.1945, L.5.)
Dr. Glenn Graben performed an autopsy later that afternoon. (Trial Tr., Vol. I,
p.1255, Ls.12-15.) The autopsy revealed Mary had significant quantities of Ambien
(Zolpidem) and Unisom (Doxylamine) in her system. (Trial Tr., Vol. I, p.1279, L.14 p.1281, L.6.)

In fact, the Unisom was at "the lower level of potentially lethal

concentrations" and there were "toxic concentrations" of Ambien.

(Trial Tr., Vol. I,

p.1282, Ls.10-13; p.1287, Ls.6-10.) Dr. Graben also testified Mary had several bruises
around her mouth, which he did not believe were consistent with resuscitative efforts.
(Trial Tr., Vol. I, p.1316, L.20 - p.1317, L3.)

Rather, Dr. Graben testified that he

believed Mary's facial injuries were caused by something "pressing against [her] face."
(Trial Tr., Vol. I, p.1314, Ls.10-15.) Dr. Graben also testified that the injuries occurred
while Mary was still alive because injuries sustained after death will not cause bruising.
(Trial Tr., Vol. I, p.1310, L.2 - p.1311, L.24.)
Dr. Groben ultimately listed Mary's cause of death as "undetermined," noting that
although the combination of Ambien and Unisom in Mary's system could be a cause of
death, he could not "be sure that she died just from the overdose" in light of the
surrounding circumstances, including "the pattern of injury to her face and the ulcers in· .. ,
the stomach." (Trial Tr., Vol. I, p.1318, Ls.5-17; p.1360, L.24-p.1361, L.5.)
That same day, law enforcement applied for and received a warrant to search
Severson's home and Auto Works. (Trial Tr., Vol. I, p.1391, Ls.6-7; p.1412, Ls.6-8;
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p.1539, Ls.12-14.)

The search of Severson's residence revealed several items,

including (1) pills in a plastic baggie in the band of a hat that had the word "dad" on it
(Trial Tr., Vol. I, p.1393, Ls.2-3); (2) four Ambien under the couch cushion where Mary
was found dead (Trial Tr., Vol. I, p.1410, Ls.10-15); (3) a receipt and paperwork from
Zales hidden in the fireplace, which was for the rings Severson bought Ms. Watkins
(Trial Tr., Vol. I, p.1490, L.16- p.1491, L.13; p.1636, Ls.17-20); (4) a pharmacy receipt
for Ambien dated February 14, 2002 (Trial Tr., Vol. I, p.1506, Ls.11-13); prescription
bottles of Ambien, Keflex and Paxil (Trial Tr. Vol. I, p.1519, Ls.10-14); (5) a blue cup
that had chocolate residue in it (Trial Tr., Vol. I, p.1555, Ls.17-20); and (6) several
Unisom tablets in Mary's bathroom and car {Trial Tr., Vol. I, p.1686, Ls.5-17; p.1689,
L.21 - p.1691, L.8). The search of Auto Works uncovered (1) the Zales jewelry box with
two rings (Trial Tr., Vol. I, p.1540, Ls.5-6); (2) a small green cap and a small blue cap in
the trash can {Trial Tr., Vol. I, p.1543, L.4- p.1544, L.16); and (3) a cardboard tray with
broken pieces of Hydroxycut capsules (Trial Tr., Vol. I, p.1550, Ls.7-10).

Law

enforcement also obtained the two bottles of Hydroxycut from Mr. Clark's office and an
envelope that contained a couple of pills that were "actually eating through the
envelope." (Trial Tr., Vol. I, p.1414, Ls.5-11.)
Detective Wolfe opened the unopened bottle of Hydroxycut in a precise manner
so as not to impair the evidence of tampering, which she thought had occurred because
the shrink-wrap was stretched and because it was glued on the "shoulders" of the bottle.
(Trial Tr., Vol. II, p.2439, Ls.22-25; p.2449, L.2 - p.2450, L.11.) When Detective Wolfe
opened the unopened bottle, there were seven green pills "right smack on top" and the
"cotton wad" and desiccant were tucked to the side. (Trial Tr., Vol. II, p.2448, Ls.10-18;
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p.2455, L.18 - p.2456, L.5.) The open bottle Detective Wolfe received had 37 greenish
pills. (Trial Tr., Vol. II, p.2442, Ls.17-20.) Detective Wolfe subsequently contacted Mr.
Banks and provided him with the two Hydroxycut bottles for testing. (Trial Tr., Vol. II,
p.1985, L.5-p.1991, L.18.)
Mr. Banks sent the bottles, including their contents, to David Bourne at the FDA's
office of criminal investigations in California along with some control samples he
purchased from the same GNC store where Mary purchased her Hydroxycut. (Trial Tr.,
Vol. II, p.1981, Ls.8-19; p.1991, L.21 - p.1992, L.3.) Mr. Bourne sent the samples to
the FDA's forensic lab for analysis. (Trial Tr., Vol. II, p.2317, Ls.2-23.)
John Urban, an FDA chemical analyst, was assigned to examine the unopened
bottle for tampering and the contents of the bottles. (Trial Tr., Vol. II, p.2073, Ls.10-13.)
Mr. Urban concluded the unopened bottle appeared to have been tampered with based
on the condition of the shrink wrap seal, which appeared to have been glued, and the
presence of small "nicks" on the bottle. (Trial Tr., Vol. II, p.2116, L.24-p.2121, L.24.)
Mr. Urban also examined and tested pills from both the opened bottle and the unopened
~··

bottle and determined the "greenish" colored pills contained Drano. (Trial Tr., Vol. II,
p.2089, L.6 - p.2095, L.7; p.2101, L.22 - p.2102110, L.19.) Mr. Urban also determined
that the caps of both bottles had a substance on them that appeared to be Drano. (Trial
Tr., Vol. II, p.2141, L.7 - p.2142, L.13; p.2145, Ls.3-22; p.2147, Ls.8-24.) Mr. Urban's
testing of the residue from the trash can and capsule fragments seized from Auto Works
was also consistent with Drano. (Trial Tr., Vol. II, p.2124, L.14 - p.2125, L.6; p.2130,
L.7-p.2131, L.8.)

Brief In Support Of Respondent's Motion For Partial Summary Dismissal - 10

,·

.,. ~:- ·:. ~> ,.

In May or June 2002, just three months after Mary died, Severson began dating
Tracy Besler, an acquaintance he knew from the gym where he worked out. (Trial Tr.,
Vol. II, p.3586, Ls.3-25.) On one occasion when Severson was at Ms. Besler's house,
he noticed she had a bottle of Hydroxycut, which he opened and began taking the
capsules apart. (Trial Tr., Vol. II, p.3590, Ls.9-12.) Severson told her the pills ''will kill
you and that you could fill the[m] up." (Trial Tr., Vol. II, p.3590, Ls.17-21.) During their
brief relationship, which lasted only three or four months, Severson tried to give Ms.
Besler a car and told her he loved her. (Trial Tr., Vol. II, p.3588, Ls.9-11; p.3591, Ls.212; p.3594, L.16 - p.3595, L.15.) At some point Ms Besler heard Severson was also
dating someone else, and she and Severson eventually broke-up. (Trial Tr., Vol. II,····· ·
p.3595, L.25 -p.3596, L.3.)
Course Of The Proceedings
In November 2002, a grand jury indicted Severson on one count of first-degree
murder, alleging Severson murdered Mary by overdosing her with sleeping pills. (R.,
Vol. I, pp.16-17.) The Indictment also charged Severson with one count of poisoning
food and/or medicine. (R., Vol. I, pp.16-17.) The state also filed notice of its intent to
seek the death penalty (R., Vol. I, pp.41-42), but later "move[d] for dismissal of the
Death Penalty'' (R., Vol. V, p.833), and the court "dismissed" the notice of intent to seek
the death penalty "with prejudice" (R., Vol. V, p.868).
In October 2003, the state filed a motion to amend the indictment to add the
allegation "and/or by suffocation" to the first-degree murder charge. (R., Vol. II, pp.24446.} The court held a hearing on the state's motion and granted the state's request to
amend over Severson's objection. (R., Vol. II, pp.269-70, 299-303, 315-16; R., Vol. Ill,
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pp.373-75.)

Severson subsequently filed a "Motion for Preliminary Examination on

Amended Information" which he claimed he was entitled to "as a matter of equal
protection of the law'' because a defendant in a different first-degree case was "granted
a preliminary hearing" after he was indicted. (R., Vol. IV, pp.639-41.) The district court
denied the motion. (R., Vol. V, pp.838-40.)
After several changes in attorneys, 3 Severson, while represented, filed a pro se
motion asserting one of his attorneys, Elmore County Public Defender E.R. Frachiseur,
had a conflict of interest because another member of the Elmore County Public
Defender's Office, Terry Ratliff, had represented Mary's mother, Carol Diaz, in a civil
suit against Severson in relation to Mary's life insurance proceeds. (R., Vol. Ill, pp.388395.) Severson stated he also believed the alleged conflict was "responsible" for the

3

Severson originally retained Jay Clark and D. Scott Summer to represent him. (R.,
Vol. I, p.18.) Mr. Clark, however, was required to withdraw based on the potential that
he could become a witness. (R., Vol. I, pp.143-44, 147-48.) After Jay Clark withdrew,.
Summer's law partner, Christ Troupis, was going to serve as co-counsel. (R., Vol. I,
p.144.) While privately represented by Mr. Summer and Mr. Troupis, Severson filed a
motion for public funding to pay for his "mitigation, investigation, and expert costs" (R.,
Vol. II, pp.236-37), which the court partially granted (R., Vol. II, pp.240-42). Six months
later, Mr. Troupis filed a motion to withdraw based on "[e]thical, professional, and
private issues" and asked the court to appoint new "death penalty qualified counsel."
(R., Vol. II, pp.252-53, 258.) The court granted Severson's motion to appoint "death
penalty qualified counsel" but did not appoint Mr. Summer because Mr. Summer was
not death penalty qualified. (R., Vol. II, pp.264-67.) The court, therefore, appointed the
Elmore County Public Defender, E.R. Frachiseur, to represent Severson, and appointed
Rob Chastain to serve as co-counsel. (R., Vol. II, pp.279, 293.) The court declined
Severson's request to appoint Mr. Summer as co-counsel not only because Mr.
Summer was not death penalty qualified, but also because the court was concerned
about Mr. Summer's licensure status due to his recent conviction for grand theft by
deception, which had been affirmed by the Idaho Supreme Court on July 31, 2003 State v. Summer, 139 Idaho 219, 76 P.3d 963 (2003). (R., Vol. II, p.294.) The court
also noted that because Mr. Frachiseur had been appointed as lead counsel, it was
within his discretion to identify appropriate co-counsel, and he had failed to request Mr.
Summer. (R., Vol. II, pp.293-94.)
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removal of Scott Summer as his attorney, who Severson had originally retained as
private counsel and who Severson wanted to remain involved in his case. 4 (R., Vol. Ill,
pp.388-95.) The court held a hearing on Severson's motion (Trial Tr., Vol. I, pp.329331) and denied his requests to remove Mr. Frachiseur and appoint Mr. Summer finding
Severson failed to establish a conflict existed. (R., Vol. IV, pp.668-71.) Further, despite
the absence of any conflict, the district court ordered "the Elmore County Public
Defender's Office [to] completely screen Mr. Ratliff from involvement in any activities or
information relating to" Severson's case. (R., Vol. IV, p.671.)
Severson's case eventually proceeded to trial in October 2004, at which
Severson was represented by Mr. Frachiseur and Ellison Matthews. 5

Following a

seventeen-day trial followed by two days of deliberation, the jury returned a general
verdict finding Severson guilty on both counts - first-degree murder and poisoning. (R.,

4

Mr. Chastain filed a motion to withdraw based on Severson's prose motion seeking
the reinstatement of Mr. Summer without consulting either Mr. Chastain or Mr.
Frachiseur, and based on Severson's indications to Mr. Chastain that he had no
confidence in Mr. Chastain's ability to represent him. (R., Vol. Ill, pp.412-13.) The court·
granted Mr. Chastain's motion. (R., Vol. IV, p.599.) When the district court granted Mr.
Chastain's motion to withdraw, it advised Severson that if he wanted to have Mr.
Summer represent him, it would not be at Elmore County's expense. (R., Vol. IV,
p.599.) Jonathan Brody subsequently appeared as co-counsel on Severson's behalf.
(R., Vol. IV, pp.635, 666.)
5

Once the death penalty was "dismissed," Mr. Brody filed a motion to withdraw since
Severson was no longer entitled to two death qualified attorneys. (R., Vol. V, pp.88586.) The court granted Mr. Brody's motion (R., Vol. V, pp.891-92), at which time Mr.
Frachiseur advised the court that he still intended to hire co-counsel (R., Vol. V, p.887).
Mr. Frachiseur subsequently hired Mr. Matthews. (R., Vol. V, p.902.) Although both Mr.
Frachiseur and Mr. Matthews represented Severson through trial, and on his post-trial
motions, both attorneys wii:hdrew prior to sentencing because Severson filed an affidavit
with the assistance of his original attorney, Mr. Clark, claiming he wanted to testify at
trial but his attorneys would not let him. (R., Vol. X, pp.1837-38, 1840-43, 1851-54.)
Rob Lewis was thereafter appointed as conflict counsel to represent Severson at
sentencing. (A., Vol. X, p. ·1862.)
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Vol. X, pp.1791-93.)

Severson filed a motion for judgment of acquittal (R., Vol. X,

pp.1795-96), a motion for new trial (R., Vol. X, pp.1801-03, 1810-11 ), and an "Additional
Motion for Judgment of Acquittal" (R., Vol. X, pp.1804-05). The court denied all three
motions (R., Vol. X, pp.1821-31) and subsequently imposed a fixed life sentence on the
first-degree murder conviction and a fixed five-year sentence on the poisoning
conviction (R., Vol. X, pp.1908-10). Severson timely appealed. (R., Vol. X, pp.191623.)

Severson raised six issues on appeal:
1.

[W]hether [he] was denied his right to be represented by conflict-free
counsel;

2.

[W]hether the district court erred by allowing the State to amend the
indictment without first returning it to the grand jury;

3.

[W]hether the district court erred in not instructing the jury that it must
unanimously agree on the means by which [he] killed his wife in order
to find him guilty of murder;

4.

[W]hether there was sufficient evidence for the jury to conclude
beyond a reasonable doubt that [he] murdered his wife;

5.

[W]hether various acts of alleged prosecutorial misconduct deprived
[him] of his right to a fair trial; and

6.

[W]hether the accumulation of errors that occurred during [his] trial
rendered the trial unfair.

State v. Severson, 147 Idaho 694, 701-702, 215 P.3d 414, 421-422 (2009) (format
altered). A majority of the Idaho Supreme Court denied Severson relief on all claims. See
id.

Two justices dissented, concluding the prosecutor engaged in misconduct during

closing argument and that Severson was entitled to a new trial under the fundamental
error doctrine.

kl at 723-724,

215 P.3d at 443-444. Severson sought rehearing, which

Brief In Support Of Respondent's Motion For Partial Summary Dismissal - 14

the Idaho Supreme Court denied. Severson, 147 Idaho 694, 215 P.3d 414. The Idaho
Supreme Court issued its Remittitur on September 4, 2009.
On October 22, 2009, Severson filed a "pro sri' petition for post-conviction relief in
which he alleged:

(1) ineffective assistance of counsel; (2) "[i]mproper procedure and

failure to establish the corpus delecti;" (3) "use of purjured [sic] testimony;" (4) ''failure to
preserve evidence for defence [sic] use;" (5) "failure to call mistrial (defence [sic] counsel);"
(6) failure to call mistrial (court);" and (7) "[a]ppellate counsel failed to appeal both counts."
(Petition for Post Conviction Relief ("Petition"), pp.2-3.) With respect to his ineffective
assistance of counsel claim, Severson specifically alleged counsel was ineffective for
failing to (1) "allow'' him to testify; (2) object during trial and closing argument; (3)
"examine;" (4) call an expert witness; (5) "call mistrial;" (6) "raise corpus delecti issue
during trial;" (7) "recall witnesses;" and (8) "cummulative errors."

(Petition, pp.4-5

(capitalization altered).) Severson also filed a motion for appointment of counsel. (Motion
and Affidavit in Support for Appointment of Counsel.)
On December 11, 2009, the Cou1t filed a Notice of Intent of Partial Summary
Dismissal and Order Appointing Counsel in which the Court appointed counsel and gave
notice of its intent to dismiss a number of Severson's claims. (Notice of Intent of Partial
Summary Dismissal and Order Appointing Counsel.}

Current conflict counsel was

ultimately appointed on January 29, 2010. (Order Appointing Conflict Public Defender.)
On March 15, 2010, Severson, through counsel, filed a motion to stay these
proceedings ''to afford conflict counsel time to amass and review materials necessary for
this case." (Motion to Stay Proceedings and Request for Scheduling Order.) Severson
also requested a scheduling order.

(id.)

In response, the Court gave Severson an
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additional 90 days; however, the Court declined to issue a scheduling order stating no
such order would be issued "until an amended petition is filed and response made by the
State." (Order Staying Proceedings.)
On June 16, 2010, Severson requested an extension of time on the grounds that
counsel had yet to "obtain transcripts for all relevant proceedings" because the "file in for
[sic] the underlying jury trial proceedings was partially destroyed and the contents must be
reconstructed." (Request for Extension to File Petition and Supporting Documents, p.1.)
The request for an extension also indicated communication difficulties between Severson
and counsel due to Severson's incarceration.

(lit at p.2.)

The Court granted the

requested extension, giving Severson an additional six months, to December 16, 2010, in
which to ''file the petition and supporting documents." (Order dated June 16, 2010.)
On December 14, 2010, two days shy of his second extended deadline, Severson
filed a request for an additional extension of time, to which the state stipulated. (Second
Request for Extension to File Petition an Supporting Documents, Stipulation of the Parties;
Stipulation for Extension to File Petition and Supporting Documents.)

Pursuant to the

parties' stipulation, the Court entered an order giving Severson until April 18, 2011, to
submit his "materials." (Order filed December 14, 2010.)
Severson filed his Amended Verified Petition for Post-Conviction Relief on April 18,
2011 ("Amended Petition").

In his Amended Petition, Severson alleges numerous

ineffective assistance of counsel claims, some of which he did not allege in his original
Peition. (See generally Amended Petition.) The state filed an answer on August 5, 2011,
and, pursuant to I.C. § 19-4906(c), and this Court's Amended Order, hereby submits this
brief in support of the state's Motion for Partial Summary Dismissal.
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11.
This Court Should Summarily Dismiss All Claims Raised In Severson's Petition With
The Exception Of Severson's First Claim

A.

Claims Barred By The Statute Of Limitation
A petitioner must file his post-conviction petition ''within one (1) year from the

expiration of the time for appeal.. .. " I.C. § 19-4902(a). An appeal must be filed within
42 days of entry of judgment. I.A.A. 14(a). Failure to file the petition within one year
and forty-two days from entry of judgment is grounds for dismissal of the petition.
Sayas v. State, 139 Idaho 957, 959, 99 P.3d 776, 778 (Ct. App. 2003). If a party
subsequently amends the petition to assert a claim arising "out of the conduct,
transaction, or occurrence set forth or attempted to be set forth in the original pleading,
the amendment relates back to the date of the original pleading." I.R.C.P. 15(c). "If,
however, the amended pleading sets forth a new cause of action unrelated to the
original transaction or occurrence pied, the amendment does not relate back to the date
of the original pleading." Idaho First Nat'I Bank v. Bliss Valley Foods, Inc., 121 Idaho
266, 281, 824 P.2d 841, 856 (1991) (citing Black Canyon Racquetball Club. Inc. v.
Idaho First Nat'I Bank, 119 Idaho 171, 804 P.2d 900 (1991); Wing v. Martin, 107 Idaho
267, 688 P.2d 1172 (1984)). A comparison of Severson's Petition with his Amended
Petition shows several of the ineffective assistance of counsel claims alleged in the
Amended Petition are untimely.
Severson's one-year statute of limitation for filing a post-conviction petition
commenced on September 4, 2009, the day the Idaho Supreme Court issued its
Remittitur. Cochran v. State, 133 ldallo 205, 206, 984 P.2d 128, 129 (Ct. App. 1999)
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(limitation period begins to run after an appeal in which the judgment was affirmed when
the remittitur issues).

Although Severson filed his Petition within the one-year time

frame, which expired September 4, 2010, he did not file his Amended Petition until April
18, 2011, more than seven months beyond the statute of limitation. Thus, any claim in
his Amended Petition that does not "relate back" to the claims in his original Petition
must be dismissed as time-barred.

The relation back requirement is not satisfied

merely because a post-conviction petitioner alleges ineffective assistance of counsel
claims in an original petition. Rather, the state submits there must be some core of
similarity between the ineffective assistance of counsel claims alleged in the original
petition and those alleged in the amended petition in order for the Court to find that the
claims in the amended petition relate back to the original petition for purposes of the
statute of limitation. See Monahan v. State, 145 Idaho 872, 877 n.2, 187 P.3d 1247,
1252 n.2 (Ct. App. 2008) (noting that "claims of ineffective assistance of counsel should
be individually pied with specificity" and discouraging practice of "us[ing] one broad
category such as 'failure to investigate' as a spring board to raise any argument ... as
'part and parcel' of the claim"). There is no core of similarity between several of the,
ineffective assistance of counsel claims Severson alleges in his Amended Petition and
those alleged in his original Petition.
Specifically, in the "Second Cause o·f Action" in his Amended Petition, Severson
alleges counsel was ineffective for failing to: ("I) call some unnamed financial advisor as
a witness to "establish Severson's business was doing well and earning a profit;" (2)
object to Marla Spence's testi,'Tiony regarding the death certificates; (3) state the
"proper'' objection to Dr. Groben's testimony "about samples taken from [Mary] that
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were sent to two labs for forensic testing;" (4) object to Detective Barclay's testimony
"about pills located in a manila envelope that were eating through the surface;" (5)
object to Detective Barclay's testimony relating to "tests performed at the state lab
where no medications were detected;" (6) object to Mr. Urban's testimony "about other
unknown persons that performed tests and other unknown persons that handled items
relevant to this case;" (7) object to John Heitkemper's testimony "about a number of
tests performed by unknown persons resulting in cumulative evidence about a Drano
like substance;" (8) request a continuance; (9) object to Mr. Bourne's testimony "about
residue that was purportedly found by others that was sent to a laboratory in Ohio;" (10)
request a mistrial; (11) "elicit testimony in cross examination establishing the fraudulent
nature of [an] application" for refinancing the Severson residence or object to Mr. Sock's .
testimony on Mary's "motivations for refinancing," his speculation about "Severson's
girlfriend" and Severson's statements about Mary's "medical condition;" (12) take some
unspecified action in relation to Mary Bledsoe's testimony; (13) take some unspecified
action in relation to Leann Watkins' testimony; (14) take some unspecified action in
response to Jennifer Watkins' testimony; (15) cross-examine Jennifer Watkins; and (16)
take some unspecified action in relation to Tracy Besler's testimony. The majority of
these 16 ineffective assistance of counsel claims bear no resemblance to the specific
ineffective assistance of counsel claims Severson alleged in his original Petition.
As previously noted, the ineffective assistance of counsel claims Severson
alleged in his Petition were that counsel was ineffective for failing to (1) "allow'' him to
testify; (2) object during trial and closing argument; (3) "examine;" (4) call an expert
witness; (5) "call mistrial;" (6) "raise corpus delecti issue during trial;" (7) "recall witnesses;"
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and (8) "cumulative errors." (Petition, pp.4-5 (capitalization altered).) With the exception
of Severson's claim in his Amended Petition that counsel was ineffective for failing to
request a mistrial (Amended Petition, p.8, ,i 16), none of the ineffective assistance of
counsel claims included within the "Second Cause of Action" of Severson's Amended
Petition were alleged in his original Petition. This is true despite Severson's broad claims
in his original Petition that counsel was ineffective for failing to "examine" (Petition p.4, ,i
9c), failing to call an expert witness (Petition p.5, ,i 9d), and failing to "recall witnesses"
(Petition p.5, ,i 9g), because even a generous reading of the ineffective assistance of
counsel claims in the Petition does not lead to the conclusion that those claims are fairly
encompassed within an allegation that counsel failed to "examine," call an expert witness,
or "recall witnesses" particularly when viev1ed in relation to the affidavit Severson
submitted in support of his original Petition.
By way of example, many of the ineffective assistance of counsel claims in
Severson's Amended Petition allege counsel was deficient for failing to object or state the
"proper objection." (See,~. Amended Petition, pp.7-8, ,i,i 48-53, 55.) Failing to object
is, however, far different than failing to "examine" as alleged in the Amended Petition. The
only other specific allegations in Severson's Second Cause of Action (other than the claim
relating to counsels' failure to request a mistrial) are that counsel was ineffective for failing
to call a financial advisor, request a continuance, elicit testimony on cross-examination, or
cross-examine Jennifer Watkins. None of these claims fall within the broader categories of
failing to "examine," call an expert, or "recall witnesses."

Further, any assertion that

Severson's allegation that counsel was ineffective for failing to "examine" was sufficient to
include his claims that counsel was ineffe'ctive for failing to cross-examine Jennifer
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Watkins (Amended Petition, p.9, ,i 61) or take some unspecified action in relation to the
testimony of Mary Bledsoe, Leann Watkins, Jennifer Watkins and Tracy Besler (Amended
Petition, pp.8-9, ,i,i 58-60, 62) should be rejected because nowhere in his original Petition,
or in his original supporting affidavit, does Severson reference any of these particular
witnesses.
Because all of the ineffective assistance of counsel claims alleged in the Second
Cause of Action of Severson's Amended Petition, with the exception of his claim that
counsel was ineffective for failing to request a mistrial, rely on new facts not alleged in
the original petition and do not relate back to the time of filing of the original complaint,
these claims, which are alleged in paragraphs 47-55 and 57-62, should be dismissed as,,~'"''' . ".
barred by the statute of limitation.

B.

General Legal Standards Applicable To Petitions For Post-Conviction Relief And
Motions For Summary Dismissal
An application for post-conviction relief initiates a proceeding which is civil in

nature. State v. Bearshield, 104 Idaho 676, 678, 662 P.2d 548, 550 (1983); Clark v.
State, 92 Idaho 827, 830, 452 P.2d 54, 57 {1969); Murray v. State, 121 Idaho 918, 921,
828 P.2d 1323, 1326 (Ct. App.1992).

An application for post-conviction relief must

contain much more than 11 a short and plain statement of the claim" that would suffice for
a complaint under I.R.C.P. 8(a)(1). Martinez v. State, 126 Idaho 813, 816, 892 P.2d.
488, 491 (Ct. App. 1995).

Hather, an application for post-conviction relief must be

verified with respect to facts within the personal knowledge of the applicant, and
affidavits, records or other evidence supporting its allegations must be attached, or the
application must state why such supporting evidence is not included with the
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application. I.C. § 19-4903. Like a plaintiff in a civil action, the applicant must prove by
a preponderance of evidence the allegations upon which the request for post-conviction
relief is based. I.C. § 19-4907; Russell v. State, 118 Idaho 65, 67, 794 P.2d 654, 656
(Ct. App. 1990). Further, the post-conviction petitioner must make factual allegations
showing each essential element of the claim, and a showing of admissible evidence
must support those factual allegations. Roman v. State, 125 Idaho 644, 647, 873 P.2d
898,901 (Ct. App. 1994); Drapeau v. State, 103 Idaho 612,617,651 P.2d 546,651 (Ct.
App. 1982); Stone v. State, 108 Idaho 822, 824, 702 P.2d 860, 862 (Ct. App. 1985).
Idaho Code Section 19-4906(c) authorizes summary disposition of an application
for post-conviction relief. Summary dismissal of an application pursuant to I.C. § 194906 is the procedural equivalent of summary judgment under I.R.C.P. 56.

State v.

Le Page, 138 Idaho 803, 806, 69 P .3d 1064, 1067 (Ct. App. 2003). I.C. § 19~4906(c)
provides:
The court may grant a motion by either party for summary disposition of
the application when it appears from the pleadings, depositions, answers
to interrogatories, and admissions and agreements of fact, together with
any affidavits submitted, that there is no genuine issue of material fact and
the moving party is entitled to judgrnentas a matter of law.
Summary dismissai is permissible only when the applicant's evidence has raised
no genuine issue of material fact, which, if resolved in the applicant's favor, would entitle
the applicant to the requested relief.

If such a genuine issue of material fact is

presented, an evidentiary hearing must be conducted. Gonzales v. State, 120 Idaho
759,763,819 P.2d 1159, 1163 (Ct. App. 1991); Hoover v. State, 114 Idaho 145,146,
754 P.2d 458, 459 (Ct. App. 1988); Hamirez v. State, 113 Idaho 87, 89, 741 P.2d 374,
376 (Ct. App. 1987).
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Conversely, the "application must present or be accompanied by admissible
evidence supporting its allegations, or the application will be subject to dismissal."
Goodwin v. State, 138 Idaho 269, 272, 61 P.3d 626, 629 (Ct. App. 2002) review denied
(2003); LePaqe, 138 Idaho at 807, 69 P.3d at 1068 (citing Roman 125 Idaho at 647,
873 P.2d at 901 ).

Furthermore, summary dismissal is appropriate where the record

from the criminal action or other evidence conclusively disproves essential elements of
the applicant's claims. Follinus v. State, 127 Idaho 897, 908 P.2d 590 (Ct. App. 1995)
(Follinus's claim that his attorney had been ineffective in failing to obtain a Franks
hearing to contest the veracity of statements by the search warrant affiant was properly
summarily dismissed where the court found that trial counsel did obtain, in effect, a
Franks hearing at the suppression hearing); Stone, 108 Idaho at 826, 702 P.2d at 864

(record of extradition proceedings disproved applicant's claim that he was denied right
to counsel in those proceedings). Allegations are insufficient for the grant of relief when
they do not justify relief as a matter of law. Stuart v. State, 118 Idaho 865, 869, 801
P.2d 1216, 1220 (1990); Cooper v. State, 96 Idaho 542, 545, 531 P.2d 1187, 1190
(1975); Remington v. State, 127 Idaho 443, 446-47, 901 P.2d 1344, 1347-48 (Ct. App.
1995); Dunlap v. State, 126 Idaho 90i, 906, 894 P.2d 134, 139 (Ct. App. 1995) (police
affidavit was sufficient to support issuance of search warrant, and defense attorney ·
therefore was not deficient in failing to move to suppress evidence on the ground that
warrant was illegally issued).
Bare or conclusory allegations, unsubslantiated by any fact, are inadequate to
entitle a petitioner to an evidentiary hearing. Roman, 125 Idaho at 647, 873 P.2d at
901; Baruth v. Gardner, ·11 o Idaho i 56, 159, 7·15 P.2d 369, 372 (Ct. App. 1986); Stone,
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108 Idaho at 826, 702 P.2d at 864. If a petitioner fails to present evidence establishing
an essential element on which he bears the burden of proof, summary dismissal is
appropriate. Mata v. State, 124 Idaho 588, 592, 861 P.2d 1253, 1257 (Ct. App. 1993).
Where petitioner's affidavits are based upon hearsay rather than personal knowledge,
summary disposition without an evidentiary hearing is appropriate. Ivey v. State, 123
Idaho 77, 844 P .2d 706 (1993).
In order to survive summary dismissal of a claim alleging ineffective assistance of
counsel, Johnson "must establish that: (1) a material issue of fact exists as to whether
counsel's performance was deficient; and (2) a material issue of fact exists as to
whether the deficiency prejudiced the claimant's case." Schoger v. State, 148 Idaho
622, 624, 226 P.3d 1269, 1271 (2010) (citing Strickland v. Washington, 466 U .S. 668,
687-88 (1984)); Baldwin v. State, 145 Idaho 148, 153, ·177 P.3d 363, 367 (2008). ''To
establish deficient assistance, the claimant has the burden of showing that [his]
attorney's conduct fell below an objective standard of reasonableness." Schoger, 148
Idaho at 624, 226 P.3d at 1271 (citing Baldwin, 145 Idaho at 153, 177 P.3d at 367).
''This objective standard embraces a strong presumption that the claimant's counsel
was competent and diligent. More simply put, the standard for evaluating attorney
performance is objective reasonableness under prevailing professional norms."
Schoger, 148 Idaho at 624, 226 P.3d at ·1271 (citing State v. Mathews, 133 Idaho 300,
306, 986 P.2d 323, 329 (1999)). To establish prejudice, Severson "must show a
reasonable probability that but for [his] aiiorney's deficient performance the outcome of
the proceeding would l1ave been different." Schoger, 148 Idaho at 624, 226 P.3d at
1271 (citing Baldwin, 145 ldaho at 153, l 77 P.Sd at 367).
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"Because of the distorting effects of hindsight in reconstructing the circumstances
of counsel's challenged conduct, there is a strong presumption that counsel's
performance was within the wide range of reasonable professional assistance -- that is,
'sound trial strategy."' Davis v. State, 116 Idaho 401, 406, 775 P.2d 1243, 1248 (Ct.
App. 1989} (quoting Strickland, 466 U.S. at 689-90); Aragon v. State, 114 Idaho 758,
760, 760 P.2d 1174, 1176 (1988). A petitioner must overcome a strong presumption
that counsel "rendered adequate assistance and made all significant decisions in the
exercise of reasonable professional judgment" to establish that counsel's performance
was "outside the wide range of professionally competent assistance." Claibourne v.
Lewis, 64 F.3d 1373, 1377 (9th Cir.1995) (quoting Strickland, 466 U.S. at 690).
"Strategic and tactical decisions will not be second-guessed or serve as basis for postconviction relief under a claim of ineffective assistance of counsel unless that decision is
shown to have resulted from inadequate preparation, ignorance of the relevant law or
other shortcomings capable of objective review." State v. Osborne, 130 Idaho 365, 372373. 941 P.2d 337, 344-345 (citing Giles v. State, 125 Idaho 921, 924, 877 P.2d 365,
368 (1994); Gabourie v. State, 125 Idaho 254,258,869 P.2d 571,575 (Ct. App. 1994)).
Thus, the first element - deficient performance - "requires a showing that
counsel made errors so serious that counsel was not functioning as the 'counsel'
guaranteed the defendant by the Sixth Amendment." Strickland, 466 U.S. at 687. The
second element - prejudice - requires a showing that counsel's deficient performance
actually had an adverse effect on 11is defense; i.e., but for counsel's deficient
performance, there was a reasonable probability the outcome of the trial would have
been different. Strickland, 466 U.S. at 693; Cowger v. State, 132 Idaho 681, 685, 978
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P .2d 241, 244 (Ct. App. 1999).

Regarding the second element, Severson has the

burden of showing that his trial counsels' deficient conduct "so undermined the proper
functioning of the adversarial process that the trial cannot be relied on as having
produced a just result." Strickland, 466 U.S. at 686; Ivey v. State, 123 Idaho 77, 80, 844
P.2d 706, 709 (1992).
As explained in Ivey, 123 Idaho at 80, 844 P.2d at 709, ''The constitutional
requirement for effective assistance of counsel is not the key to the prison for a
defendant who can dredge up a long series of examples of how the case might have
been tried better."
Application of the foregoing standards to Severson's Second, Third, and Fourth
Causes of Action demonstrates he has failed to meet his burden of establishing he is
entitled to an evidentiary hearing. As such, this Cou1t should summarily dismiss all of
the claims alleged within Severson's Second, Third, and Fourth Causes of Action.
C.

Severson's Second Cause Of Action Should Be Dismissed Because He Has
Failed To Raise A Genuine Issue Of Material Fact Entitling Him To An
Evidentiary Hearing On Any Of The Ineffective Assistance Of Counsel Claims
Alleged Therein
Severson alleges numerous claims of ineffective assistance of counsel in what

he designates the "Second Cause of Action" of his Amended Petition.

Severson,

however, has failed to allege a genuine issue of material fact with respect to any of
these allegations.

1. Paragraph 47
In paragraph 47, Severson alleges counsel was ineffective for telling "the jury in
opening statement that a defense witness would testify that Severson's financial
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situation was good at the time of [Mary's] death" but counsel "did not call this financial
adviser FNU Bond during the defense case to establish Severson's business as doing
well and earning a profit." (Amended Petition, p.7.) This allegation is unsupported by
any evidence. Indeed, it appears Severson does not even know the first name of the
witness he claims counsel should have called, much less what that witness would have
said.

"To justify an evidentiary hearing in a post-conviction relief proceeding, it is

incumbent on the applicant to tender written statements from potential witnesses who
are able to give testimony themselves as to facts within their knowledge." Self v. State,
145 Idaho 578, 581, 181 P.3d 504, 507 (Ct. App. 2007). Moreover, Idaho's appellate
courts have recognized that "[t]rial counsel's decision of which witnesses to call is
encompassed in that aspect of trial counsel's role denominated 'trial tactics' or 'strategic
choices."' Campbell v. State, 130 Idaho 546, 548, 944 P.2d 143, 145 (Ct. App. 1997)
(citing State v. Larkin, 102 Idaho 231, 234, 628 P.2d 1065, 1068 (1981)). Because
Severson has failed to provide an affidavit setting forth what "FNU Bond" would have
testified to and because he has failed to allege any basis for overcoming the strong
presumption that counsel's decision not to call "FNU Bond" as a witness was a strategic
decision, he has failed to allege a prima facie case that counsel was deficient in this
regard.
Severson has likewise failed to establisti a prima facie case of prejudice in
relation to this claim.

Indeed, he articulates no particular prejudice resulting from

counsel's failure to call "FNU Bond" as a witness but instead appears to rely on the
"cumulative effect of trial counsel's deficient performance." (Amended Petition, p.10, ,i
66.)

This is insufficient to establish prejudice.

At a minimum, Severson must first
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demonstrate a genuine issue of material fact that he suffered some prejudice as a result
of counsel's failure to call "FNU Bond" as a witness. See Boman v. State, 129 Idaho
520, 927 P.2d 910 (1996) ("While this Court has recognized the doctrine of cumulative
error, a necessary predicate to application of the doctrine is a finding of error in the first
instance") (Citations omitted.) Severson has failed to do so if for no other reason than
because he has failed to provide any evidence of what "FNU Bond's" testimony would
have been, much less how the evidence would have made a difference in the case in
light of the overwhelming evidence establishing his guilt as set forth in Section I, supra.
Because Severson has failed to raise a genuine issue of material fact that
counsel was deficient for failing to call "FNU Bond" as a witness, the allegation in
paragraph 47 should be summarily dismissed.
2. Paragraph 48
In paragraph 48, Severson alleges counsel was ineffective for failing to "assert[]
Severson's right to confrontation of witnesses" in relation to Marla Spence's testimony
regarding "the two death certificates" and failed to object based on foundation.
(Amended Petition, p.7.) This allegation fails to establish a prima facie case of either
deficient performance or prejudice.
With respect to the deficient performance prong, Severson fails to explain how
the admission of the death certificates violated his right to confront witnesses; instead
he simply assumes a violation o-f that right. This allegation is bare and conclusory and
should be rejected. This claim also fails to raise a genuine issue of material fact that
counsel was deficient because Severson has failed to set forth, as he must, any basis
for concluding counsel's decision not to object to the admission of the death certificates
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resulted from inadequate preparation, ignorance of the relevant law or other
shortcomings capable of objective review. Giles, 125 Idaho at 924, 877 P.2d at 368
("counsel's . . . manner of cross-examination, and lack of objection to testimony fall
within the area of tactical, or strategic, decisions," that will not be second-guessed on
review or serve as a basis for post-conviction relief under a claim of ineffective counsel
absent a showing that the decision resulted from inadequate preparation, ignorance of
the relevant law, or other shortcomings capable of objective review).
Severson has also failed to establish a prima facie case of prejudice, again failing
to articulate any specific prejudice but instead relying on the "cumulative effect," which
is insufficient, see Boman, supra, particularly in light of the overwhelming evidence of
his guilt as set forth in Section I, supra.
Because Severson has failed to raise a genuine issue of material fact that
counsel was deficient for failing to object to the admission of the death certificates, the
allegation in paragraph 48 should be summarily dismissed.
3. Paragraph 49
In paragraph 49, Severson asserts counsel was ineffective for failing to state "the
proper grounds" for his objection to Dr. Groben's testimony "about samples taken from
the victim that were sent to two labs for forensic testing." (Amended Petition, p.7.) This
claim is bare and conclusory, and Severson fails to state what the proper grounds were,
why the evidence was objectionable, or otherwise overcome the presumption that the
decision not to object was tactical. Giles, 125 Idaho at 924, 877 P.2d at 368 ("counsel's
... manner of cross-examination, and lack of objection to testimony fall within the area
of tactical, or strategic, decisions," that will not be second-guessed on review or serve
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as a basis for post-conviction relief under a claim of ineffective counsel absent a
showing that the decision resulted from inadequate preparation, ignorance of the
relevant law, or other shortcomings capable of objective review).

The claim should,

therefore, be dismissed for failure to raise a genuine issue of material fact on the
deficient performance prong.
Severson has also failed to establish a prima facie case of prejudice, again failing
to articulate any specific prejudice but instead relying on the "cumulative effect," which
is insufficient, see Boman, supra, particularly in light of the overwhelming evidence of
his guilt as set forth in Section I, supra.
4. Paragraph 50
In paragraph 50, Severson alleges counsel was ineffective for failing to object to
Detective Barclay's testimony "about pills located in a manila envelope that were eating
through the surface." (Amended Petition, p.7.) This claim is bare and conclusory and
Severson fails to articulate what was objectionable about Detective Barclay's testimony
or otherwise overcome the presumption that the decision not to object was tactical.
Giles, 125 Idaho at 924, 877 P.2d at 368 ("counsel's ... manner of cross-examination,
and lack of objection to testimony fall within the area of tactical, or strategic, decisions,"
that will not be second-guessed on review or serve as a basis for post-conviction relief
under a claim of ineffective counsel absent a showing that the decision resulted from
inadequate preparation, ignorance of the relevant law, or other shortcomings capable of
objective review).

The claim should, therefore, be dismissed for failure to raise a

genuine issue of material fact on the deficient performance prong.
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Severson has also failed to establish a prima facie case of prejudice.

The

prejudice Severson alleges is that Detective Barclay's testimony "le[ft] the jury with the
perception that poisonous/caustic pills had been located."

(Amended Petition, p. 7.)

Severson, however, fails to explain why this was an improper impression to leave with
the jury, particularly in light of his statements to others that he believed Mary had taken
medication that had been tampered with. In any event, in light of the overwhelming
evidence of Severson's guilt as set forth in Section I, supra, Severson has failed to
establish a prima facie case of prejudice resulting from counsel's presumptive tactical
decision not to object to Detective Barclay's testimony.
5. Paragraph 51
In paragraph 51, Severson alleges counsel was ineffective for failing to object to
Detective Barclay's testimony "about tests performed at the state lab where no
medications were detected."

(Amended Petition, p.7.)

This claim is bare and

conclusory and Severson fails to state what was objectionable about Detective
Barclay's testimony in this regard, or otherwise overcome the presumption that the
decision not to object was tactical. Giles, 125 ldal10 at 924, 877 P.2d at 368 ("counsel's
... manner of cross-examination, and lack of objection to testimony fall within the area
of tactical, or strategic, decisions," that will not be second-guessed on review or serve
as a basis for post-conviction relief under a claim of ineffective counsel absent a
showing that the decision resulted from inadequate preparation, ignorance of the
relevant law, or other shortcomings capable of objective review). The claim should,
therefore, be dismissed for failure to raise a genuine issue of material fact on the
deficient performance prong.
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Severson has also failed to establish a prima facie case of prejudice, again failing
to articulate any specific prejudice but instead relying on the "cumulative effect," which
is insufficient, see Boman, supra, particularly in light of the overwhelming evidence of
his guilt as set forth in Section I, supra.

6. Paragraph 52
In paragraph 52, Severson alleges counsel was ineffective for failing to object to
Mr. Urban's testimony "a.bout other unknown persons that performed tests and other
unknown persons that handled items relevant to this case" and his "opin[ing] that a
Drano like substance was detected." (Amended Petition, p.52.) This claim is bare and
conclusory, and Severson fails to state why this testimony was objectionable, or
otherwise overcome the presumption that the decision not to object was tactical. Giles,
125 Idaho at 924, 877 P.2d at 368 ("counsel's ... manner of cross-examination, and
lack of objection to testimony fall within the area of tactical, or strategic, decisions," that
will not be second-guessed on review or serve as a basis for post-conviction relief under
a claim of ineffective counsel absent a showing that the decision resulted from
inadequate preparation, ignorance of the relevant law, or other shortcomings capable of
objective review).

The claim should, tt1erefore, be dismissed for failure to raise a

genuine issue of material fact on the deficient performance prong.
Severson has also failed to establish a prima facie case of prejudice, again failing
to articulate any specific prejudice but itistead relying on the "cumulative effect," which
is insufficient, see Boman, supra, particularly' in light of the overwhelming evidence of
his guilt as set forth in Section I, suµra.
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7. Paragraph 53
In paragraph 53, Severson alleges counsel was ineffective for failing to object to
Mr. Heitkemper's testimony "about a number of tests performed by unknown persons."
(Amended Petition, p.8.) This claim is bare and conclusory, and Severson fails to state
why the testimony was objectionable, or otherwise overcome the presumption that the
decision not to object was tactical. Giles, 125 Idaho at 924, 877 P.2d at 368 ("counsel's
... manner of cross-examination, and lack of objection to testimony fall within the area
of tactical, or strategic, decisions," that will not be second-guessed on review or serve
as a basis for post-conviction relief under a claim of ineffective counsel absent a
showing that the decision resulted from inadequate preparation, ignorance of the
relevant law, or other shortcomings capable of objective review). The claim should,
therefore, be dismissed for failure to raise a genuine issue of material fact on the
deficient performance prong.
With respect to prejudice, Severson alleges Mr. Heitkemper's testimony
"result[ed] in cumulative evidence about a Drano like substance." (Amended Petition,
p.8.) Severson, however, tails to explain why such evidence would be improper much

less prejudicial.

Accordingly, Severson has failed to allege a prima facie case of

prejudice in relation to this claim. To the extent Severson also relies on a claim of
cumulative prejudice, this is insufficient, see Boman, supra, particularly in light of the
overwhelming evidence of his guilt as set forth in Section I, supra.
8. Paragraph 54
In paragraph 54, Severson notes that "[d]uring the cross examination of state's
witness Dr. John Welch, [counsel] informs the Court that the defense is still receiving
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evidence (a two inch thick notebook), during trial" and alleges (implicitly) that counsel
was ineffective for failing to "request a continuance or move for exclusion of the
evidence as a sanction for violation of the rules." (Amended Petition, p.8.) In this same
paragraph, Severson also notes that co-counsel "later made the same observations
when observing that five volumes of exhibits weighing forty pounds must be examined
over the lunch hour." (Amended Petition, p.8.)

Tl,ese allegations fail to establish a

genuine issue of material fact entitling Severson to a hearing.
"Where the alleged deficiency is counsel's failure to file or pursue certain
motions, a conclusion that the motion, if pursued, would not have been granted, is
generally determinative of both prongs of the Strickland test." Schoger, 148 Idaho at
630,226 P.3d at 1277 (quoting State v. Hairston, 133 Idaho 496,512,988 P.2d 1170,
1186 (1999)).

There is no allegation explaining why a continuance was necessary,

much less any assertion that such a motion would have been granted.

Nor does

Severson overcome the presumption that counsels' decision not to request a
continuance was tactical, and presumabiy based on their belief that they could
adequately absorb the information in time to examine the necessary witnesses.
Severson also fails to explain any basis for concluding that a motion to exclude would
have been granted under the circumstances.
Because Severson has failed to establish that either a motion to continue or a
motion to exclude would have been successful, he has failed to raise a genuine issue of
material fact requiring an evidentiary hearing on the allegation contained in paragraph
54 of the Amended Petition.
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9. Paragraph 55
In paragraph 55, Severson alleges counsel was ineffective for failing to object to
Mr. Bourne's testimony "about residue that was purportedly found by others that was
sent to a laboratory in Ohio."

(Amended Petition, p.8.)

This claim is bare and

conclusory, and Severson fails to state what was objectionable about Mr. Bourne's
testimony in this regard, or otherwise overcome the presumption that the decision not to
object was tactical. Giles, 125 Idaho at 924, 877 P.2d at 368 ("counsers ... manner of
cross-examination, and lack of objection to testimony fall within the area of tactical, or
strategic, decisions," that will not be second-·guessed on review or serve as a basis for
post-conviction relief under a claim of ineffective counsel absent a showing that the
decision resulted from inadequate preparation, ignorance of the relevant law, or other
shortcomings capable of objective review). The cla:m should, therefore, be dismissed
for failure to raise a genuine issue of material fact on the deficient performance prong.
Severson has also failed to establish a prima facie case of prejudice, again failing
to articulate any specific prejudice but instead relying on the "cumulative effect," which
is insufficient, see Boman, supra, parUcularly in light of the overwhelming evidence of
his guilt as set forth in Section I, supra.
10. Paragraph 56
In paragraph 56, Severson alleges counsel was ineffective for failing to request a
mistrial after he said he "should ask for a mistrial, but there was too much time
invested."

(Amended Petition, p.8.)

It is apparent on the face of this claim that

counsel's decision not to ask for a mistrial was a tactical decision, and Severson has
failed to demonstrate otherwise. Further, Severson has failed to establish that a motion
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for a mistrial would have been granted. Summary dismissal of this claim is, therefore,
appropriate. Schoger, 148 Idaho at 630, 226 P.3d at 1277.

11. Paragraph 57
In paragraph 57, Severson alleges counsel was ineffective for "refus[ing] to elicit
testimony in cross examination of [Steven Bock] establishing the fraudulent nature of
the application" to refinance the Severson residence.

(Amended Petition, p.8.)

Severson, however, fails to establish what testimony would have resulted from crossexamination as he has failed to submit an affidavit from Mr. Bock establishing such as
he is required to do. Self, 145 Idaho at 581, 181 P.3d at 507. Severson has also failed
to overcome the presumption that counsel's decision not to pursue this line of
questioning was tactical.
Severson also alleges in paragraph 57 that counsel was ineffective for failing to
object to Mr. Bocl<'s testimony regarding Mary's "motivations for refinancing" and
Severson's statements about Mary's "medical . conditions" and to Mr.

Beck's

"speculat[ion] about Severson's girlfriend." (Amended Petition, p.8.) This claim is bare
and conclusory, and Severson fails to state why this testimony was objectionable, or
otherwise overcome tha presumption that the decision not to object was tactical. Giles,
125 Idaho at 924, 877 P.2d at 368 ("counsel's ... manner of cross-examination, and
lack of objection to testimony fall within the area of tactical, or strategic, decisions," that
will not be second-guessed on review or serve as a basis for post-conviction relief under
a claim of ineffective counsel absent a showing that the decision resulted from
inadequate preparation, ignorance of the relevant law, or other shortcomings capable of
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objective review).

The claim should, therefore, be dismissed for failure to raise a

genuine issue of material fact on the deficient performance prong.
Severson has also failed to establish a prima tacie case of prejudice, again failing
to articulate any specific prejudice but instead relying on the "cumulative effect," which
is insufficient, see Boman, supra, particularly in light of the overwhelming evidence of
his guilt as set forth in Section I, supra.
12. Paragraph 58
In paragraph 58, Severson alleges:

"Mary Bledsoe testified for the state

concerning the purchase of two rings by Severson using a credit card issued to Mary L.
Severson."

(Amended Petition, p.8.)

There is not even an implied allegation of

deficiency in this claim. Accordingly, it should be dismissed for failure to state a claim.
Even if this Court implies an allegation that counsel was deficient in his crossexamination of Ms. Bledsoe, any such implied claim is bare and conclusory. Severson
fails to state why this testimony was objectionable, what additional testimony could or
would have been adduced or otherwise overcome the presumption that the decision not
to object was tactical. Giles, 125 Idaho at 924, 877 P.2d at 368 ("counsel's ... manner
of cross-examination, and lack of objection to testimony fall within the area of tactical, or
strategic, decisions," that will not be second-guessed on review or serve as a basis for
post-conviction relief undar a claim of ineffective counsel absent a showing that the
decision resulted from inadequate preparation, ignorance of the relevant law, or other
shortcomings capable of objective review). The claim should, therefore, be dismissed
for failure to raise a genuine issue of material fact on the deficient performance prong.
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Severson has also failed to establish a prima facie case of prejudice, again failing
to articulate any specific prejudice but instead relying on the "cumulative effect," which
is insufficient, see Boman, supra, particularly in light of the overwhelming evidence of
his guilt as set forth in Section I, supra.

13. Paragraph 59
In paragraph 59, Severson alleges: "Leann Watkins testified that Severson had
informed her he was divorced, hi [sic] wife was dying, and Severson was upset that a
relationship had ended."

(Amended Petition, p.9.)

There is not even an implied

allegation of deficiency in this claim. Accordingly, it should be dismissed for failure to
state a claim. Even if this Court implies an allegation that counsel was deficient in his
cross-examination of Leann Watkins, any such implied claim is bare and conclusory.
Severson fails to state why this testimony was objectionable, what testimony could or
would have been adduced or otherwise overcome the presumption that the decision not
to object was tactical. Giles, 125 Idaho at 924, 877 P.2d at 368 ("counsel's ... manner
of cross-examination, and lack of objection to testimony fall within the area of tactical, or
strategic, decisions," t11at will not be second-guessed on review or serve as a basis for
post-conviction relief under a claim of ineffective counsel absent a showing that the
decision resulted from inadequate preparation, ignorance of the relevant law, or other
shortcomings capable of objective review). The claim should, therefore, be dismissed
for failure to raise a genuine issue of material fact on the deficient performance prong.
Severson has also -railed to establish a prima facie case of prejudice, again failing
to articulate any specific prejudice but instead relying on the "cumulative effect," which
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is insufficient, see Boman, supra, particularly in light of the overwhelming evidence of
his guilt as set forth in Section I, supra.
14. Paragraph 60
In paragraph 60, Severson alleges:

"Jennifer Watkins testified that Severson

misled her about his marital status, committed acts arguably constituting stalking after
the demise of their relationship, and misled her concerning [Mary's] health problems."
(Amended Petition, p.9.) There is not even an implied allegation of deficiency in this
claim. Further, it is unclear how this claim is distinct from the allegation in paragraph
61, which implicitly alleges that counsel was deficient for failing to cross-examine
Jennifer Watkins. (Amended Petition, p.9.) This claim should be dismissed for failure to
state a claim.
15. Paragraph 61
In paragraph 61, Severson alleges: "Jennifer Watkins was not cross examined
by Severson's counsel."

(Amended Petition, p.9.)

Assuming Severson is alleging

counsel was ineffective for failing to do so, Severson has failed to support this claim
with any admissible evidence because he has failed to submit an affidavit establishing
what Jennifer's testimony on cross-examination would have been. Self, 145 Idaho at
581, 181 P.3d at 507.

Severson has also failed to overcome the presumption that

counsel's decision not to pursue this line of questioning was tactical.
This claim also fails on the prejudice prong. As with most of his other ineffective
assistance of counsel claims, Severson fails to articulate any specific prejudice resulting
from counsel's failure to cross~examine Jennifer but instead relies on the "cumulative
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effect," which is insufficient, see Boman, supra, particularly in light of the overwhelming
evidence of his guilt as set forth in Section I, supra.
16. Paragraph 62
In paragraph 62, Severson alleges:

"Tracy Besler testified for the state and

spoke of Severson's comments to her about medication killing her, Severson's gifts of
flowers and cards, and having a relationship with the witness." (Amended Petition, p.9.)
There is not even an implied allegation of deficiency in this claim. Accordingly, it should
be dismissed for failure to state a claim. Even if this Court implies an allegation that
counsel was deficient in his cross-examination of Leann Watkins, any such implied
claim is bare and conclusory.

Severson fails to state why this testimony was

objectionable, what testimony could or would have been adduced or otherwise
overcome the presumption that the decision not to object was tactical. Giles, 125 Idaho
at 924, 877 P.2d at 368 ("counsel's ... manner of cross-examination, and lack of
objection to testimony fall within the area of tactical, or strategic, decisions," that will not
be second-guessed on review or serve as a basis for post-conviction relief under a

claim of ineffective counsel absent a showing that the decision resulted from inadequate
preparation, ignorance of the relevant law, or other shortcomings capable of objective
review). The claim should, therefore, be dismissed for failure to raise a genuine issue of
material fact on the deficient performance prong.
Severson has also foiled to establish a prima facie case of prejudice, again failing
to articulate any specific prejudice but instec1d relying on the "cumulative effect," which
is insufficient, see Boman, supra, particuiarly in light of the overwhelming evidence of
his guilt as set forth in Section !, supra.
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D.

Severson's Third Cause Of Action Should Be Dismissed Because It Fails To
Allege A Genuine Issue Of Material Fact Entitling Him To An Evidentiary Hearing
In his Third Cause of Action, Severson "realleges the facts" in the preceding

paragraphs of his Amended Petition and "submits" the dissent in his direct appeal
"establish that [he] received ineffective assistance of counsel due to counsel's failure to
object in the state's closing argument." (Amended Petition, p.10.) Assuming this is a
claim that counsel was ineffective for failing to object during the state's closing
argument to the same comments he alleged on appeal constituted misconduct6 ,
Severson has failed to meet his burden o-f establishing a prima facie case of deficient
performance, much less prejudice.
The first statement Severson complained of on direct appeal related to the
prosecutor's comment that "Nobody knows, that has testified, what happened between
them." Severson, 147 Idaho at 718, 215 P.3d at 438. The majority rejected Severson's
argument that this was an improper comment on Severson's Fifth Amendment right not
to incriminate himself because it could be "accorded other meanings."

kl:.

at 719, 215

P .3d at 439. Because the comment was not improper, counsel was not deficient for
failing to object.

Moreover, as the majority concluded, Severson dld not suffer any

prejudice "since the statement was a single, isolated comment made during the course
of a seventeen-day trial, tllere v..;as substantial cNidence o-f Severson's guilt, and the trial
court instructed the jury not to draw negative inferences from Severson's failure to
testify." ~

6

The state construes tt1is allegation as limited lo closing argument based on Severson's
reliance on the dissenting opinion in his direct appeal which itself was limited to
"comments made by 'Che prm,ecutor C:Grin;i c!osing arguments." Severson, 147 Idaho at
723, 215 P .3d at 443.
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The second complained of statement was the prosecutor's "statements that Mary
was speaking from her grave." Severson, 147 Idaho at 719,215 P.3d at 439. Although
the majority found the statements "somewhat inflammatory because they were likely
designed to appeal to the sympathies and passions of the jury," the majority also said
the "statements were simply referring to Mary's body providing evidence about the
circumstances surrounding her death." Id. at 719-720, 215 P.3d at 439-440. Based on
the latter view, there would be no basis to object to the statements; therefore, counsel
would not be deficient for failing to do so. Even if deemed objectionable, Severson has
failed to overcome the presumption that the failure to object was a tactical decision.
Severson has also failed to establish there is a reasonable probability of a different
outcome had the objection been made. At best, had an objection been made, the Court
would have advised the

;ury to disregard the statements and reminded the jurors that

the arguments of counsel were not evidence and that Severson's guilt on the charged
offenses must be decided only on the evidence.

Severson has failed to establish a

genuine issue of materia: fact ttlat any other result, such as an acquittal or a mistrial,
would have occurred had counsel objected.
The third and final cornpiaint regarding the prosecutor's closing argument was
based on the prosecutor's references to Mary's family.

Severson, 147 Idaho at 720,

215 P .3d at 440. The rna1or:ty of the 8uprerne Court lleld t~1at "while arguably improper''
the statements "did not constitute fundamental error" because the "statements were not
dwelled upon or made in support of an argument that Severson receive a harsher
punishment.

instead, the state1T1ents merely reiterated evidence that had been

produced at trial." ld. The Supreme Court cdso noted the trial court's instruction to the
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jury "on several occasions that the prosecutor's arguments were not to be regarded as
evidence."

lit

Although the majority found the prosecutor's statements regarding

Mary's family "arguably improper," this does not mean counsel did not make a tactical
decision not to object to the prosecutor's closing argument.

Severson has failed to

overcome the presumption that he did. Severson has also failed to establish resulting
prejudice. As previously noted, had an objecticn been made, the Court would have
advised the jury to disregard the statements and remind the jurors (again) that the
arguments of counsel were not evidence and that Severson's guilt on the charged
offenses must be decided only on the evidence.

Severson has failed to establish a

genuine issue of material fact that any other result, such as an acquittal or a mistrial,
would have occurred had counsel objected.
Because Severson has failed to allege any prejudice relating to the prosecutor's
closing argument beyond that identified by the dissent on direct appeal, the majority's
contrary opinion finding no prejudice is dispositive of and is, in fact, res judicata as to
the prejudice prong of Severson's Third Cause of Action. See, ~ ' State v. Creech,
132 Idaho 1, 10,966 P.2d 1, 10 (1998) (citing State v. Beam, 115 Idaho 208,210,766
P.2d 678,680 (1988); State v. Fetterly, 115 Idaho 231,233, 766 P.2d 701, 703 (1988))
("[W]hen legal issues are decided in a crirnina, action on direct appeal, the defendant is
barred by the doctrine of res judicata from raising them again in a post-conviction relief
proceeding.").

E.

Severson's Third Ca.use of Action should be dismissed.

Severson's Fourth Cause Of Action Does Not State An Independent Claim
In his Fourth Cause of Action, Severson simply "realleges the facts" in the

preceding paragraphs of his Amended Petition and asserts the "cumulative effect of trial
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counsel's deficient performance caused [him] to be prejudiced." (Amended Petition,
p.10.) Because this "cause of action" does not state a separate claim, but instead
appears to encompass Severson's allegation of prejudice resulting from the alleged
deficiencies in his Second Cause of Action, the state relies on its previous arguments
regarding prejudice as set forth in Section 11.C., §upra.
F.

Conclusion
All of the allegations included in Severson's Second Cause of Action of his

Amended Petition, with the exception of his claim that counsel was ineffective for failing
to request a mistrial, should be dismissed as time-barred.

Alternatively, because

Severson has failed to raise a genuine issue of material fact with respect to any of the
allegations contained within his Second, Third, or Fourth Causes of Action, he is not
entitled to an evidentlary hearing on any of these claims and the claims should be
summarily dismissed.
DATED this 13th day ot February 2012.
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DATED this 13th day of February 2012.
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ELMORE
LARRY MARVIN SEVERSON,
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vs.
STATE OF IDAHO,
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Case No. CV-2009-001408

MOTION FOR ORDER GRANTING
PARTIAL SUMMARY DISMISSAL

COMES NOW, The State ofldaho, by and through Kristina M. Schindele, Elmore County
Prosecuting Attorney, and hereby moves this Court for an order granting partial summary dismissal of
Petitioner Larry Marvin Severson' s amended petition for post-conviction relief. The State is asking hte
Court to summarily dismiss all ofthe claims raised in Severson' s amended petition with the exception of
Severson' s first claim that counsel provided ineffective assistance by failing or refusing to permit Severson
to testify in his own defense at trial. The State is filing a memorandum setting forth the bases for this motion

contemporaneously herewith.
DATED This 13th day of February 2012.
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ELMORE
LARRY M. SEVERSON,
Petitioner,

)

vs.
THE STATE OF IDAHO,
Respondent.

______________

)
)

Case No. CV-2009-1408

)

BRIEF IN SUPPORT OF THE
STATE'S SECOND MOTION FOR
PARTIAL SUMMARY DISMISSAL

)
)
)
)

COMES NOW, Kristina Schindele, Elmore County Prosecuting Attorney, and

hereby submits this brief in support of the state's motion for partial summary dismissal
of Petitioner's ("Severson") initial petition for post-conviction relief pursuant to Idaho
Code§ 19-4906(c).

I.
Factual And Procedural History1
The facts were set out in the State's motion for partial summary dismissal of
Petitioner's amended petition for post-conviction belief and will not be reproduced here.

1

The factual and procedural history of Severson's underlying criminal case was
obtained from the record and transcript prepared in relation to Severson's direct appeal
following his judgment of conviction. The Court has taken judicial notice of that
information, which includes the trial transcript, the transcript of opening and closing
arguments, the clerk's record, and the supplemental clerk's record. The state has also
filed an additional motion requesting judicial notice of the exhibits admitted at trial. The
state acknowledges the Court's caution that any judicially noted materials must be
proffered to the Court in this post-conviction case in the event of an evidentiary hearing.
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Course Of The Proceedings
In November 2002, a grand jury indicted Severson on one count of first-degree
murder, alleging Severson murdered Mary by overdosing her with sleeping pills.

(R.,

Vol. I, pp.16-17.) The Indictment also charged Severson with one count of poisoning
food and/or medicine. (R., Vol. I, pp.16-17.) The state also filed notice of its intent to
seek the death penalty (R., Vol. I, pp.41-42), but later "move[d] for dismissal of the
Death Penalty" (R., Vol. V, p.833), and the court "dismissed" the notice of intent to seek
the death penalty ''with prejudice" (R., Vol. V, p.868).
In October 2003, the state filed a motion to amend the indictment to add the
allegation "and/or by suffocation" to the first-degree murder charge. (R., Vol. II, pp.24446.) The court held a hearing on the state's motion and granted the state's request to
amend over Severson's objection. (R., Vol. II, pp.269-70, 299-303, 315-16; R., Vol. Ill,
pp.373-75.)

Severson subsequently filed a "Motion for Preliminary Examination on

Amended Information" which he claimed he was entitled to "as a matter of equal
protection of the law" because a defendant in a different first-degree case was "granted
a preliminary hearing" after he was indicted. (R., Vol. IV, pp.639-41.) The district court
denied the motion. (R., Vol. V, pp.838-40.)
After several changes in attorneys,2 Severson, while represented, filed a pro se
motion asserting one of his attorneys, Elmore County Public Defender E.R. Frachiseur,

2

Severson originally retained Jay Clark and D. Scott Summer to represent him. (R.,
Vol. I, p.18.) Mr. Clark, however, was required to withdraw based on the potential that
he could become a witness. (R., Vol. I, pp.143-44, 147-48.) After Jay Clark withdrew,
Summer's law partner, Christ Troupis, was going to serve as co-counsel. (R., Vol. I,
p.144.) While privately represented by Mr. Summer and Mr. Troupis, Severson filed a
motion for public funding to pay for his "mitigation, investigation, and expert costs" (R.,
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had a conflict of interest because another member of the Elmore County Public
Defender's Office, Terry Ratliff, had represented Mary's mother, Carol Diaz, in a civil
suit against Severson in relation to Mary's life insurance proceeds. (R., Vol. Ill, pp.388395.) Severson stated he also believed the alleged conflict was "responsible" for the
removal of Scott Summer as his attorney, who Severson had originally retained as
private counsel and who Severson wanted to remain involved in his case.3 (R., Vol. Ill,
pp.388-95.) The court held a hearing on Severson's motion (Trial Tr., Vol. I, pp.329331) and denied his requests to remove Mr. Frachiseur and appoint Mr. Summer finding
Severson failed to establish a conflict existed. (R., Vol. IV, pp.668-71.) Further, despite

Vol. II, pp.236-37), which the court partially granted (R., Vol. II, pp.240-42). Six months
later, Mr. Troupis filed a motion to withdraw based on "[e]thical, professional, and
private issues" and asked the court to appoint new "death penalty qualified counsel."
(R., Vol. II, pp.252-53, 258.) The court granted Severson's motion to appoint "death
penalty qualified counsel" but did not appoint Mr. Summer because Mr. Summer was
not death penalty qualified. (R., Vol. II, pp.264-67.) The court, therefore, appointed the
Elmore County Public Defender, E.R. Frachiseur, to represent Severson, and appointed
Rob Chastain to serve as co-counsel. (R., Vol. II, pp.279, 293.) The court declined
Severson's request to appoint Mr. Summer as co-counsel not only because Mr.
Summer was not death penalty qualified, but also because the court was concerned
about Mr. Summer's licensure status due to his recent conviction for grand theft by
deception, which had been affirmed by the Idaho Supreme Court on July 31, 2003 State v. Summer, 139 Idaho 219, 76 P.3d 963 (2003). (R., Vol. II, p.294.) The court
also noted that because Mr. Frachiseur had been appointed as lead counsel, it was
within his discretion to identify appropriate co-counsel, and he had failed to request Mr.
Summer. (R., Vol. II, pp.293-94.)
3

Mr. Chastain filed a motion to withdraw based on Severson's pro se motion seeking
the reinstatement of Mr. Summer without consulting either Mr. Chastain or Mr.
Frachiseur, and based on Severson's indications to Mr. Chastain that he had no
confidence in Mr. Chastain's ability to represent him. (R., Vol. Ill, pp.412-13.) The court
granted Mr. Chastain's motion. (R., Vol. IV, p.599.) When the district court granted Mr.
Chastain's motion to withdraw, it advised Severson that if he wanted to have Mr.
Summer represent him, it would not be at Elmore County's expense. (R., Vol. IV,
p.599.) Jonathan Brody subsequently appeared as co-counsel on Severson's behalf.
(R., Vol. IV, pp.635, 666.)
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the absence of any conflict, the district court ordered "the Elmore County Public
Defender's Office [to] completely screen Mr. Ratliff from involvement in any activities or
information relating to" Severson's case. (R., Vol. IV, p.671.)
Severson's case eventually proceeded to trial in October 2004, at which
Severson was represented by Mr. Frachiseur and Ellison Matthews. 4

Following a

seventeen-day trial followed by two days of deliberation, the jury returned a general
verdict finding Severson guilty on both counts - first-degree murder and poisoning. (R.,
Vol. X, pp.1791-93.)

Severson filed a motion for judgment of acquittal (R., Vol. X,

pp.1795-96), a motion for new trial (R., Vol. X, pp.1801-03, 1810-11 ), and an "Additional
Motion for Judgment of Acquittal" (R., Vol. X, pp.1804-05). The court denied all three
motions (R., Vol. X, pp.1821-31) and subsequently imposed a fixed life sentence onthe
first-degree murder conviction and a fixed five-year sentence on the poisoning
conviction (R., Vol. X, pp.1908-10). Severson timely appealed. (R., Vol. X, pp.191623.)
Severson raised six issues on appeal:
1.

[W]hether [he] was denied his right to be represented by conflict-free
counsel;

4

Once the death penalty was "dismissed," Mr. Brody filed a motion to withdraw since
Severson was no longer entitled to two death qualified attorneys. (R., Vol. V, pp.88586.) The court granted Mr. Brody's motion (R., Vol. V, pp.891-92), at which time Mr.
Frachiseur advised the court that he still intended to hire co-counsel (R., Vol. V, p.887).
Mr. Frachiseur subsequently hired Mr. Matthews. (R., Vol. V, p.902.) Although both Mr.
Frachiseur and Mr. Matthews represented Severson through trial, and on his post-trial
motions, both attorneys withdrew prior to sentencing because Severson filed an affidavit
with the assistance of his original attorney, Mr. Clark, claiming he wanted to testify at
trial but his attorneys would not let him. (R., Vol. X, pp.1837-38, 1840-43, 1851-54.)
Rob Lewis was thereafter appointed as conflict counsel to represent Severson at
sentencing. (R., Vol. X, p.1862.)
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2.

[W]hether the district court erred by allowing the State to amend the
indictment without first returning it to the grand jury;

3.

[W]hether the district court erred in not instructing the jury that it must
unanimously agree on the means by which [he] killed his wife in order
to find him guilty of murder;

4.

[W]hether there was sufficient evidence for the jury to conclude
beyond a reasonable doubt that [he] murdered his wife;

5.

[W]hether various acts of alleged prosecutorial misconduct deprived
(him] of his right to a fair trial; and

6.

[W]hether the accumulation of errors that occurred during [his] trial
rendered the trial unfair.

State v. Severson, 147 Idaho 694, 701-702, 215 P.3d 414, 421-422 (2009) (format
altered). A majority of the Idaho Supreme Court denied Severson relief on all claims. See
id.

Two justices dissented, concluding the prosecutor engaged in misconduct during

closing argument and that Severson was entitled to a new trial under the fundamental
error doctrine. Id. at 723-724, 215 P.3d at 443-444. Severson sought rehearing, which
the Idaho Supreme Court denied. Severson, 147 Idaho 694, 215 P.3d 414. The Idaho
Supreme Court issued its Remittitur on September 4, 2009.
On October 22, 2009, Severson filed a "pro sfi' petition for post-conviction relief in
which he alleged:

(1) ineffective assistance of counsel; (2) "[i]mproper procedure and

failure to establish the corpus delecti;" (3) "use of purjured [sic] testimony;" (4) ''failure to
preserve evidence for defence [sic] use;" (5) ''failure to call mistrial (defence [sic] counsel);"
(6) failure to call mistrial (court);" and (7) "[a]ppellate counsel failed to appeal both counts."
(Petition for Post Conviction Relief ("Petition"), pp.2-3.) With respect to his ineffective
assistance of counsel claim, Severson specifically alleged counsel was ineffective for
failing to (1) "allow" him to testify; (2) object during trial and closing argument; (3)
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"examine;" (4) call an expert witness; (5) "call mistrial;" (6) "raise corpus delecti issue
during trial;" (7) "recall witnesses;" and (8) "cummulative errors."

(Petition, pp.4-5

(capitalization altered).) Severson also filed a motion for appointment of counsel. (Motion
and Affidavit in Support for Appointment of Counsel.)
On December 11, 2009, the Court filed a Notice of Intent of Partial Summary
Dismissal and Order Appointing Counsel in which the Court appointed counsel and gave
notice of its intent to dismiss a number of Severson's claims. (Notice of Intent of Partial
Summary Dismissal and Order Appointing Counsel.)

Current conflict counsel was

ultimately appointed on January 29, 2010. (Order Appointing Conflict Public Defender.)
After several requested extensions, Severson filed his Amended Verified Petition
for Post-Conviction Relief on April 18, 2011 ("Amended Petition").

In his Amended

Petition, Severson alleges numerous ineffective assistance of counsel claims, some of
which he did not allege in his original Peition. (See generally Amended Petition.) The
state filed an answer on August 5, 2011, and, pursuant to I.C. § 19-4906(c), and this
Court's Amended Order, filed its Motion for Partial Summary Dismissal of the amended
petition on February 13, 2012.
The Court heard argument on the motion for partial summary dismissal on May 9,
2012. Severson attended the hearing by telephone. Upon inquiry by the Court, Severson
and counsel confirmed that Severson did not intend to abandon any claims raised in his
pro se petition filed October 22, 2009. The Court then granted the state additional time to
file any dispositive motions regarding the claims asserted in Severson's initial petition.

Brief In Support Of Respondent's Second Motion For Partial Summary Dismissal - 6

11.
This Court Should Summarily Dismiss All Claims Raised In Severson's Petition With
The Exception Of Severson's Claim of Ineffective Assistance Related to
Severson's Failure to Testify at Trial

A.

General Legal Standards Applicable To Petitions For Post-Conviction Relief And
Motions For Summary Dismissal
An application for post-conviction relief initiates a proceeding which is civil in

nature. State v. Bearshield, 104 Idaho 676, 678, 662 P.2d 548, 550 (1983); Clark v.
State, 92 Idaho 827, 830, 452 P.2d 54, 57 (1969); Murray v. State, 121 Idaho 918, 921,
828 P.2d 1323, 1326 (Ct. App.1992).

An application for post-conviction relief must

contain much more than "a short and plain statement of the claim" that would suffice for
a complaint under I.R.C.P. 8(a)(1). Martinez v. State, 126 Idaho 813, 816, 892 P.2d
488, 491 (Ct. App. 1995).

Rather, an application for post-conviction relief must be

verified with respect to facts within the personal knowledge of the applicant, and
affidavits, records or other evidence supporting its allegations must be attached, or the
application must state why such supporting evidence is not included with the
application. I.C. § 19-4903. Like a plaintiff in a civil action, the applicant must prove by·
a preponderance of evidence the allegations upon which the request for post-conviction
relief is based. I.C. § 19-4907; Russell v. State, 118 Idaho 65, 67, 794 P.2d 654, 656
(Ct. App. 1990). Further, the post-conviction petitioner must make factual allegations
showing each essential element of the claim, and a showing of admissible evidence
must support those factual allegations. Roman v. State, 125 Idaho 644, 647, 873 P.2d
898,901 (Ct. App. 1994); Drapeau v. State, 103 Idaho 612,617,651 P.2d 546,651 (Ct.
App. 1982); Stone v. State, 108 Idaho 822,824, 702 P.2d 860,862 (Ct. App. 1985).

Brief In Support Of Respondent's Second Motion For Partial Summary Dismissal - 7

Idaho Code Section 19-4906(c) authorizes summary disposition of an application
for post-conviction relief. Summary dismissal of an application pursuant to I.C. § 194906 is the procedural equivalent of summary judgment under I.R.C.P. 56. State v.
LePage, 138 Idaho 803, 806, 69 P.3d 1064, 1067 (Ct. App. 2003). I.C. § 19-4906(c)
provides:
The court may grant a motion by either party for summary disposition of
the application when it appears from the pleadings, depositions, answers
to interrogatories, and admissions and agreements of fact, together with
any affidavits submitted, that there is no genuine issue of material fact and
the moving party is entitled to judgment as a matter of law.
Summary dismissal is permissible only when the applicant's evidence has raised
no genuine issue of material fact, which, if resolved in the applicant's favor, would entitle
the applicant to the requested relief.

If such a genuine issue of material fact is

presented, an evidentiary hearing must be conducted. Gonzales v. State, 120 Idaho
759, 763, 819 P.2d 1159, 1163 (Ct. App. 1991); Hoover v. State, 114 Idaho 145, 146,
754 P.2d 458, 459 (Ct. App. 1988); Ramirez v. State, 113 Idaho 87, 89, 741 P.2d 374,
376 (Ct. App. 1987).
Conversely, the "application must present or be accompanied by admissible
evidence supporting its allegations, or the application will be subject to dismissal."
Goodwin v. State, 138 Idaho 269, 272, 61 P.3d 626, 629 (Ct. App. 2002) review denied
(2003); LePage, 138 Idaho at 807, 69 P.3d at 1068 (citing Roman 125 Idaho at 647,
873 P.2d at 901 ).

Furthermore, summary dismissal is appropriate where the record

from the criminal action or other evidence conclusively disproves essential elements of
the applicant's claims. Follinus v. State, 127 Idaho 897, 908 P.2d 590 (Ct. App. 1995)
(Follinus's claim that his attorney had been ineffective in failing to obtain a Franks

Brief In Support Of Respondent's Second Motion For Partial Summary Dismissal - 8

hearing to contest the veracity of statements by the search warrant affiant was properly
summarily dismissed where the court found that trial counsel did obtain, in effect, a
Franks hearing at the suppression hearing); Stone, 108 Idaho at 826, 702 P.2d at 864

(record of extradition proceedings disproved applicant's claim that he was denied right
to counsel in those proceedings). Allegations are insufficient for the grant of relief when
they do not justify relief as a matter of law. Stuart v. State, 118 Idaho 865, 869, 801
P.2d 1216, 1220 (1990); Cooper v. State, 96 Idaho 542, 545, 531 P.2d 1187, 1190
(1975); Remington v. State, 127 Idaho 443, 446-47, 901 P.2d 1344, 1347-48 (Ct. App.
1995); Dunlap v. State, 126 Idaho 901, 906, 894 P.2d 134, 139 {Ct. App. 1995) (police
affidavit was sufficient to support issuance of search warrant, and defense attorney
therefore was not deficient in failing to move to suppress evidence on the ground that
warrant was illegally issued).
Bare or conclusory allegations, unsubstantiated by any fact, are inadequate to
entitle a petitioner to an evidentiary hearing. Roman, 125 Idaho at 647, 873 P.2d at
901; Baruth v. Gardner, 110 Idaho 156,159,715 P.2d 369,372 (Ct. App. 1986); Stone,
108 Idaho at 826, 702 P .2d at 864. If a petitioner fails to present evidence establishing
an essential element on which he bears the burden of proof, summary dismissal is
appropriate. Mata v. State, 124 Idaho 588, 592, 861 P.2d 1253, 1257 (Ct. App. 1993).
Where petitioner's affidavits are based upon hearsay rather than personal knowledge,
summary disposition without an evidentiary hearing is appropriate. Ivey v. State, 123
Idaho 77,844 P .2d 706 (1993).
In order to survive summary dismissal of a claim alleging ineffective assistance of
counsel, Severson "must establish that: (1) a material issue of fact exists as to whether
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counsel's performance was deficient; and (2) a material issue of fact exists as to
whether the deficiency prejudiced the claimant's case." Schoger v. State, 148 Idaho
622, 624, 226 P.3d 1269, 1271 (2010) (citing Strickland v. Washington, 466 U .S. 668,
687-88 (1984)); Baldwin v. State, 145 Idaho 148, 153, 177 P.3d 363, 367 (2008). ''To
establish deficient assistance, the claimant has the burden of showing that [his]
attorney's conduct fell below an objective standard of reasonableness." Schoger, 148
Idaho at 624, 226 P.3d at 1271 (citing Baldwin, 145 Idaho at 153, 177 P.3d at 367).
"This objective standard embraces a strong presumption that the claimant's counsel
was competent and diligent. More simply put, the standard for evaluating attorney
performance is objective reasonableness under prevailing professional norms."
Schoger, 148 Idaho at 624, 226 P.3d at 1271 (citing State v. Mathews, 133 Idaho 300,
306, 986 P.2d 323, 329 (1999)). To establish prejudice, Severson "must show a
reasonable probability that but for [his] attorney's deficient performance the outcome of
the proceeding would have been different." Schoger, 148 Idaho at 624, 226 P.3d at
1271 (citing Baldwin, 145 Idaho at 153, 177 P.3d at 367).
"Because of the distorting effects of hindsight in reconstructing the circumstances
of counsel's challenged conduct, there is a strong presumption that counsel's
performance was within the wide range of reasonable professional assistance -- that is,
'sound trial strategy."' Davis v. State, 116 Idaho 401, 406, 775 P.2d 1243, 1248 (Ct.
App. 1989) (quoting Strickland, 466 U.S. at 689-90); Aragon v. State, 114 Idaho 758,
760, 760 P.2d 1174, 1176 ( 1988). A petitioner must overcome a strong presumption
that counsel "rendered adequate assistance and made all significant decisions in the
exercise of reasonable professional judgment'' to establish that counsel's performance
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was "outside the wide range of professionally competent assistance." Claibourne v.
Lewis, 64 F.3d 1373, 1377 (9th Cir.1995) (quoting Strickland, 466 U.S. at 690}.
"Strategic and tactical decisions will not be second-guessed or serve as basis for postconviction relief under a claim of ineffective assistance of counsel unless that decision is
shown to have resulted from inadequate preparation, ignorance of the relevant law or
other shortcomings capable of objective review." State v. Osborne, 130 Idaho 365, 372373. 941 P.2d 337, 344-345 (citing Giles v. State, 125 Idaho 921, 924, 877 P.2d 365,
368 (1994); Gabourie v. State, 125 Idaho 254,258,869 P.2d 571,575 (Ct. App. 1994)).
Thus, the first element - deficient performance - "requires a showing that
counsel made errors so serious that counsel was not functioning as the 'counsel'
guaranteed the defendant by the Sixth Amendment." Strickland, 466 U.S. at 687. The
second element - prejudice - requires a showing that counsel's deficient performance
actually had an adverse effect on his defense;

i.e., but for counsel's deficient

performance, there was a reasonable probability the outcome of the trial would have
been different. Strickland, 466 U.S. at 693; Cowger v. State, 132 Idaho 681, 685, 978
P .2d 241, 244 (Ct. App. 1999}.

Regarding the second element, Severson has the

burden of showing that his trial counsels' deficient conduct "so undermined the proper
functioning of the adversarial process that the trial cannot be relied on as having
produced a just result." Strickland, 466 U.S. at 686; Ivey v. State, 123 Idaho 77, 80, 844
P.2d 706, 709 (1992).
As explained in Ivey, 123 Idaho at 80, 844 P.2d at 709, "The constitutional
requirement for effective assistance of counsel is not the key to the prison for a
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defendant who can dredge up a long series of examples of how the case might have
been tried better."
Furthermore, an application for post-conviction relief is not a substitute for an
appeal. I.C. § 19-4901 (b). A claim or issue which was or could have been raised on
appeal may not be considered in post-conviction proceedings. Whitehawk v. State, 116
Idaho 831, 832-33, 780 P.2d 153, 154-55 (Ct. App. 1989). "[T]his language is not an
expression of res judicata; rather, it clarifies that 'a post-conviction proceeding is no
place for a convicted defendant to relitigate the same factual question, in virtually the
same factual context, already presented in a direct appeal."' State v. Parsons, 745 P.2d
300, 305, 113 Idaho 421,426 (Ct. App. 1987) (citing State v. Darbin, 109 Idaho 516,
525, 708 P.2d 921, 930 (Ct.App.1985) (Burnett, J., specially concurring)). Thus, if the
post-conviction application is grounded in the same facts and issues presented on
appeal, summary dismissal is appropriate. !9:,; see also Larsen v. May, 93 Idaho 602,
468 P.2d 866 (1970). Conversely, "post-conviction proceedings do not preclude claims
or issues based upon facts beyond the record presented on appeal, if those facts could
not, or customarily would not, have been developed in the trial on criminal charges." Id.
Application of the foregoing standards to Severson's initial petition for postconviction relief demonstrates he has failed to meet his burden of establishing he is
entitled to an evidentiary hearing on any claim except ineffective assistance of counsel
related to Severson's failure to testify in his own defense. As such, this Court should
summarily dismiss all of the claims alleged in Severson's initial petition for postconviction relief.
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B.

Severson's Remaining Claims Related To Ineffective Assistance Of Counsel
Should Be Dismissed Because He Has Failed To Raise A Genuine Issue Of
Material Fact Entitling Him To An Evidentiary Hearing On Any Of The Claims
Severson alleges numerous claims of ineffective assistance of counsel in his

initial petition for post-conviction relief.

Severson, however, has failed to allege a

genuine issue of material fact with respect to any of these allegations.
1. Failure To Object During Trial And During Closing Arguments
Severson alleges counsel was ineffective for failing to object during trial and
during closing arguments. Severson does not identify any objectionable statements or
evidence. Rather, Severson claims "During trial petitioner's court appointed attorney
failed to object to improper, prejudicial, and inflammatory remarks and statements by
the prosecutor," and relies upon the Idaho Supreme Court's discussion of prosecutorial
error in State v. Severson, 215 P.3d 414, 147 Idaho 694 (2009), to establish deficient
performance and prejudice.

Severson's allegation is unsupported by any evidence.

Severson bears the burden of identifying instances of ineffective assistance of counsel.
Given his failure to produce evidence supporting this claim, it fails.
To the extent the Court reviews the claims Severson refers to as having been
addressed on direct appeal, the only claims Severson could possibly point to are those
that were not raised at trial and therefore subjected to fundamental error analysis. 5 On
appeal, "[s]pecifically, [Severson] argue[d] that the prosecutor improperly commented
on his failure to testify, about Mary speaking from her grave, and about Mary's family."
5

Severson also "renew[ed] several challenges to the prosecution's conduct that he
raised at trial. These challenges relate[d] to two statements made during closing
argument, late disclosure of witnesses, speaking objections, and attempts to introduce "
clearly inadmissible" evidence." Severson, 215 P.3d at 441. The Supreme Court found
that two statements by the Prosecutor in closing argument, objected to at trial, were
misconduct but did not prejudice the Defendant.
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Severson, 215 P.3d at 438. The Supreme Court determined that the first complaint did
not amount to misconduct, stating, "Nothing in the statement explicitly called for the jury
to infer Severson was guilty because of his silence or to convict him on that basis. In all
likelihood, given the ambiguous nature of the statement, the prosecutor did not even
consider the interpretation Severson would attach to it." Id. at 439. As the statement
was not misconduct, counsel did not err in not objecting.

Furthermore, given the

doubtful objectionable nature of the comment, trial counsel's decision to not object to
the isolated comment was a reasonable strategic and tactical decision.
With respect to the second claim raised on direct appeal, the Idaho Supreme
Court concluded that the prosecuting attorney's comment about Mary "speaking from
her grave" was "somewhat'' inflammatory but not that inflammatory.

!9.:. at 439-440.

This Court, in post-conviction proceedings, must give deference to trial counsel's
strategic and tactical decisions. This second possible claim of ineffective assistance of
counsel for failing to object must be dismissed.
Finally, the prosecuting attorney also made references to Mary's family in his
rebuttal closing. The Idaho Supreme Court did not determine whether the comments
amounted to prosecutorial misconduct. Rather, the Court concluded, ''while arguably
improper, [the comments] did not constitute fundamental error. The statements were not
dwelled upon or made in support of an argument that Severson receive a harsher
punishment. Instead, the statements merely reiterated evidence that had been
produced at trial. Moreover, the trial court instructed the jury on several occasions that
the prosecutor's arguments were not to be regarded as evidence."

!9.:. Again, trial

counsel was well aware of the limited impact the isolated rebuttal comments to Mary's
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family would have had on the jury. This Court must given deference to trial counsel's
strategic and tactical decisions. This final possible claim of ineffective assistance of
counsel should be summarily dismissed.
2. Failure To Examine And Failure to Call Expert Witnesses
Severson identifies two ineffective assistance of counsel claims related to trial
counsel's treatment of witnesses - failure to examine and failure to call expert
witnesses.

Severson does not provide any other information about his ''failure to

examine" claim. It is listed in paragraph 9 of the application, but not mentioned at all in
his "affidavit'' in support of post-conviction relief. The Court should summarily dismiss
this claim for failure to identify a claim or provide supporting evidence. Furthermore, the
Court must give deference to trial counsel's strategic and tactical decisions related to
treatment of witnesses.
With respect to his claim that trial counsel failed to call expert witnesses,
Severson fails to identify a single witness or produce admissible testimony from such a
witness. The Court should summarily dismiss this claim for failure to identify a claim or
provide admissible supporting evidence. Furthermore, the Court must give deference to
trial counsel's strategic and tactical decisions related to which witnesses to call.
3. Failure To "Call" For a Mistrial
Severson claims trial counsel was ineffective for failing to call for a
mistrial. Severson does not identify the proper basis upon which trial counsel could, let
alone should, have moved for a mistrial.

He contends the state violated a pre-trial

order, but fails to identify the alleged violation. Severson has failed to meet his burden
of identifying a claim and providing admissible evidence to support such a claim. In
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addition, Severson claims trial counsel should have moved for a mistrial based on the
state's prejudicial comments.

Severson does not identify which comments could or

should have resulted in a mistrial. It is apparent on the face of this claim that counsel's
decision not to ask for a mistrial was a tactical decision, and Severson has failed to
demonstrate otherwise. Further, Severson has failed to establish that a motion for a
mistrial would have been granted.

Summary dismissal of this claim is, therefore,

appropriate. 'Where the alleged deficiency is counsel's failure to file or pursue certain
motions, a conclusion that the motion, if pursued, would not have been granted, is
generally determinative of both prongs of the Strickland test." Schoqer v. State, 148
Idaho 622, 630, 226 P.3d 1269, 1277 (2010) (quoting State v. Hairston, 133 Idaho 496,
512,988 P.2d 1170, 1186 (1999)).
4. Cumulative Errors Of Trial Counsel
Severson contends trial counsel provided ineffective assistance due to
cumulative errors.

Severson must identify specific errors or deficiencies as well as

specific prejudice in order to succeed on a claim of ineffective assistance of counsel.
Contrary to Severson's claim that trial counsel should produce himself before the Court
to explain why he made the decisions he did at trial, Severson bears the burden of
identifying claims of error and resulting prejudice and producing admissible evidence to
support the claims.
5. Appellate Counsel's Failure To Appeal Both Counts
Severson claims appellate counsel provided ineffective assistance by failing to
"appeal" both counts.

The State presumes Severson means counsel should have

Brief In Support Of Respondent's Second Motion For Partial Summary Dismissal - 16

challenged his conviction on count 11. 6 Severson's bare and conclusory claim fails. He
has not identified any basis upon which appellate counsel could have challenged his
conviction for poisoning. The only comment made by the Idaho Supreme Court related
to this issue is that Severson does not challenge the sufficiency of the evidence for the
poisoning count. Severson, 215 P.3d at 434 n.24. This Court must give deference to
appellate counsel's strategic and tactical decision to not contest Severson's guilt on the
poisoning count.

C.

Severson's Claim Related To "Improper Procedure And Failure To Establish The
Corpus Delecti" Should Be Dismissed Because Severson Raised This Issue On
Direct Appeal
Severson contends the State failed to establish the corpus delecti of the crime of

first-degree murder. Severson raised this issue on direct appeal. Upon review of the
evidence adduced during trial, the Idaho Supreme Court concluded the state had
presented substantial circumstantial evidence that Mary died by other than natural
causes and Severson killed her. Severson, 415 P.3d at 432-435. Severson cannot
challenge the sufficiency of evidence again in post-conviction.

D.

Severson's Claim The State Used Perjured Testimony Should Be Dismissed
Because Severson Should Have Raised This Issue On Direct Appeal And Has
Failed To Provide Admissible Evidence In Support Of The Claim
Severson claims the state knowingly presented perjured testimony from

Detective Cathy Wolfe. Severson should have raised this evidentiary issue on direct
appeal, like he did a related claim of "false testimony'' from a state's witness.

See

Severson, 415 P.3d at 442-443. To the extent Severson's claim of "perjured testimony''

6

Severson does not and cannot assert that the notice of appeal filed following the
judgment of conviction herein was not effective as to both counts. Clearly, this is not a
situation where counsel failed to file an appeal as requested by a criminal defendant.
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does not rely upon facts and evidence contained in the record on direct appeal,
Severson has failed to present any admissible evidence in support of his claim that
Detective Wolfe presented perjured testimony. Severson's claim fails.

E.

Severson's Claim The State Failed To Preserve Evidence Should Be Dismissed
Because Severson Should Have Raised This Issue On Direct Appeal And Has
Failed to Provide Admissible Evidence In Support of the Claim
Severson claims the state failed to preserve hydroxycut pills as well as tissue

samples from Mary's body. Severson should have raised any preservation of evidence
issue on direct appeal as the evidence concerning said evidence can be adduced in
pre-trial proceedings or during trial. See State v. Dopp, 930 P.2d 1039, 129 Idaho 597
(Ct. App. 1996). Severson has not claimed that he newly discovered such evidence or
its destruction. As such, this claim should be summarily dismissed because Severson
should have raised it on direct appeal.

F.

Severson's Remaining Comments Regarding Preaccusation Delay And Failure
Of Court To Order A Mistrial Sua Sponte Should Be Summarily Dismissed
Because Severson Should Raised Or Should Have Raised These Claims On
Direct Appeal
In his affidavit in support of post-conviction relief, Severson mentions two other

issues, unrelated to the claims for post-conviction relief set forth in his initial petition for
post-conviction relief. The Court should decline to address these issues as Severson
failed to identify them as bases for his claims for post-conviction relief. However, to the
extent the Court enlarges the initial petition to include any claims set forth in Severson's
affidavits, these two "claims" fail as Severson raised or should have raised them on
direct appeal. First, Severson identifies "preaccusation delay'' in his affidavit. He fails to
identify to what delay he is referring. Rather, he references a question by a grand juror
as well as evidence collection and storage. Frankly, these statements do not raise an
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understandable claim. To the extent that Severson wishes to challenge issues that
occurred pre-trial, they should have been raised on direct appeal. Second, Severson
claims the court should have declared a mistrial sua sponte. Severson should have
raised this on direct appeal. Severson also fails to identify a basis for such an order.
Neither of these comments give rise to a basis for post-conviction relief.

G.

Severson's Claims About His Conflicts With Counsel, Set Forth In His Response
To The Court's Notice Of Intent to Summarily Dismiss In Part, Should Be
Summarily Dismissed Because Severson Raised This Issue On Direct Appeal
Severson filed a response to Judge Wetherell's notice of intent to summarily

dismiss his initial petition.

In that response, Severson failed to address any of the

Court's grounds set forth in the notice.
conflicts with court-appointed trial counsel.

Instead, Severson complained about his
To the extent that this Court considers

Severson's comments as raising additional potential post-conviction claims, those
claims should be summarily dismissed as Severson raised conflict of counsel on direct
appeal. See Severson, 415 P.3d at 422-427.
H.

Conclusion
All of the allegations included in Severson's initial petition for post-conviction

relief should be summarily dismissed, aside from his claim that trial counsel was
ineffective related to Severson's failure to testify at trial. Severson has failed to raise a
genuine issue of material fact with respect to any of the allegations contained within his
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initial petition. In addition, several of his claims were or should have been raised on
direct appeal.
DATED this 8th day of June 2012.
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MR. HOWEN: No redirect, Judge.
THE COURT: Very well. May this witness be
excused?
MR. HOWEN: I would so request, Your Honor.
THE COURT: Very well. You are excused,
sir. Thank you.
(Witness excused.)
MR. HOWEN: We would call Steven Bock.

10
STEVEN BOCK,
11 called as a witness by and on behalf of the State,
12 having been first duly sworn, was examined and
13 testified as follows:
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15
DIRECT EXAMINATION
16 BYMR. HOWEN:
17
Q. Sir, would you state your name and
18 spell your last for the record, please.
19
A. Steven Bock. That's B-o-c-k.
20
Q. Sir, are you employed at the present
21 time?
22
A. Yes.
23
Q. How are you employed?
24
A. Trinity Home Mortgage. I am -- it's a
25 brokerage and I am a loan officer.

15
16
17

18
19

20
21
22
23
24
25

they might say no to, but where we can shop around
and find a place to get it serviced.
Q. In essence, what do you do as far as
your clients are concerned and potential lenders
then?
A. We marry them up basically. We find a
program that will fit their needs, put them
together and then get them the loan they want for
whatever reason it is. Mostly rjust deal in
residential and then some commercial.
Q. Now, do you also deal with people who
have excellent credit and could get a loan from
Wells Fargo or somewhere else?
A. Oh, yes, we do. I would say probably
75, 80 percent of our clients are people with
stellar credit. They like us to shop around and
give them the best rates.
Q. Where do you get these best rates from;
who do you deal with at the lending end?
A. We basically get on the internet and we
will look -- I would say the biggest ones that I
use are Wells Fargo, Flagstar, InterFirst to, you
know, U.S. Banlc, Bank of America. We can use all
those, that's the ones, you know, that I use a
lot.
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Q. Okay. Where is your office currently
1
located?
2
A. It is in Meridian.
3
Q. Do you live in the Meridian area?
4
A. Yes, I do.
5
Q. Previous to living in Meridian did you
6
also live here in Mountain Home and operate a
7
branch of Trinity?
8
A. Actually I did, but I lived in Boise
9
and drove back and forth every day.
10
Q. All right. Now, what is Trinity Home
11
Mortgage? Describe the business and what you do 12
as a mortgage loan officer in Trinity.
13
A. It is a brokerage and what we do is we
14
actually go out -- when people come to us, we take 15
the application and then what we do is once we get 16
it approved, we send it out to different banks to
17
get the best rate that we can for the client.
18
Q. Okay. Now, is this something that
19
banks and saving and loans and other lending
20
institutions can do?
A. They can do that also, but they are
22
fixed with like, say, if you go to Wells Fargo,
j 23
they only have certain programs that they can use. j 24
Say somebody that has not the best stellar credit,
25

121

I

Q. Do you also utilize other lenders that
are not as large as those financial institutions?
A. Right. Yes, Subprime, Aurora, places
like that that will service loans for people that
don't have the best credit, they might have had a
bankruptcy in the last five or six years, have a
lot collection, things like that.
Q. And how about private lenders?
A. Yes. That's what -- usually a lot of
times what we do is like if somebody-- ifwe
can't get the loan serviced somewhere else and
people are willing to pay the high points for a
private lender, we would go ahead and go with a
private lender.
Q. How do you find these private lenders?
A. Well, in the business you know who they
are. I mean, you know, it is like they come to
our office and say: Hey, I do private money
lending. The same thing with you have
representatives out there for the different banks
and everything and they come and give you a card
and say: This is what I can do, and give you a
sheet. But once you have been in the business a
few years, you know who the best private lenders
are and who are the most fair for your clients.
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Q. Do you remember, it was a Dodge truck
then?
A. Yes, sir.
Q. Now, you indicated that during one of
these initial oil changes you were having a
discussion with Larry and Mary came up, an
introduction made, mention about a loan, et
cetera. How long was it after this time that
either Larry or Mary came to you to try and borro
money?
A. I think it was like within about two
months we started the application to buy the
property out on Poppy. I think it was Poppy.
Q. Okay. That's a residence; correct?
A. Yes, sir. Yes, sir.
Q . All right. At the time -- well, did
there come a time when you went to the business
known as Auto Works?
A. Yes.
Q. This is some time after you had been to
Grant Peterson Auto Group; correct?
A. This was, yeah, I think it was like a
year later.
Q. All right. Where was Auto Works
located at at this time?
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and we got her approved and -- gosh, it's been a
long time now. I can't remember the ratios, I
think we did a 90 percent loan to value and I
believe she brought in, with closing costs and
everything, I think she brought in about 10 or
$11,000. I think it was a 90 percent loan to
value.
Q. Do you have that file anymore?
A. No. I have parts of my file, but the
actual file, that has been destroyed.
Q. Now, did there come a time -- well, let
me ask it this way: Did you have occasion to
visit Mary at the residence on Poppy after it was
purchased?
A. I was out there a couple times, yeah,
and seen Mary out there.
Q. Now, do you recall there being any
equity in another piece of property that Mary used
to help purchase this place?
A. Yeah. The -- she -- well, they used -she had a trailer, I believe, a mobile home,
manufactured home somewhere. That was one of
their assets that she used when she got the loan.
Q. All right.
A. And I think I valued it at like $10,000
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1
A. The first time it was over there
behind -- it was on Air Base Road, but behind a
3
car Jot and across the street from, it used to be
4
called Bee's Transfer, I don't know if it is still
5
called that. I don't know the name of the road.
6
If you give me a phone book, I can look it up.
7
But it was a little -- it was a garage, probably,
gosh, I don't know, 45, 50 feet by maybe 35, 40 8
9
with an office.
Q. All right. Were you taking your truck 10
there for service and repairs from time to time'? 11
A. Yes.
12
Q. Now, did you assist Mary Severson in
13
buying a residence in the Mountain Home area? 14
A. Yes, I did.
15
Q. When was that approximately?
16
A. That was before that. That was before 1 7
Larry left Grant Peterson.
18
Q. Okay. And how did you assist Mary
19
Severson in purchasing this residence on Poppy120
A. I did a loan for her.
1 21
Q. Okay. And just explain to the jury how
that process occurs now.
23
A. Okay. Mary came to me, we took an 124
application. I sent it out to different places
, 25

2

122

or something like that, but I believe they sold -I don't know .
Q. Okay. I just want you to say what you
remember.
A. Okay. All right.
Q. Now, who was the actual buyer on this
house?
A. Marywas.
Q. Alone?
A. Yes.
Q. Did there come a time -- oh, when you
were at the house on Poppy from time to time, did
you see any trailers there?
A. Yes.
Q. What kind of trailers were those?
A. There was like a red enclosed trailer
that it looked like it would, I don't know, maybe
one or two cars could be hauled in it. An
enclosed trailer, I guess, is what you would call
it.
Q. The other trailer?
A. It was an open car trailer, just open,
that you tie down. And that's why I was there, I
borrowed that a couple times from Larry and Mary
to move vehicles.
11 (Pages 2848 to 2851)
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an engine. How about that? As opposed to a
casual remark to this witness. They can't prove
that because it didn't happen. They can't prove
the fact that they want the jury to draw an
inference, a negative inference based on what
Larry said the loan would be used for, might be
used for in the future.
It is far more prejudicial than it is
probative of a state of mind on Mary's part. The
only way he gets to the state of mind on Mary's
part is to put in evidence of the communications
between the marital partners.
THE COURT: Okay. 'Ibank you, Counsel.
Well, I have listened to the argument
of both counsel. The Court finds that with regard
to the limited purpose for which the State has
indicated that it is going to introduce this
evidence, which is to show the status of the
relationship at the time the loan was made, that
it is, in fact, probative of the status of that
relationship. And the relationship between the
parties is a fact which is relevant in this
proceeding.
Therefore, the Court will rule that the
State, for that limited testimony, may pursue this
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relationship between the parties and that is
relevant in a murder proceeding.
Is there anything further, Counsel?
MR. HOWEN: No.
MR. FRACHISEUR: No, Your Honor.
THE COURT: Very well. Bring in the jury.
(Jury present.)
THE COURT: The Court will note that the
Defendant is present in the courtroom with counsel
as he has been for all discussions outside of the
presence of the jury.
Counsel, may we stipulate that the jury
is present and seated as sworn?
MR. HOWEN: Yes, they are.
MR. FRACHISEUR: So stipulated, Your Honor.
THE COURT: The State may continue with its
examination.
Q. BY MR. HOWEN: When we broke, Mr. Bock,
I was asking you some questions about a funny car
and engine. Do you recall that now?
A. Yes.
Q. Did you have discussion with this
Defendant about this funny car and this engine and
will you explain the context for us?
A. He just said he found this funny car in
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line of questioning as to the fact that Mary
1
Severson agreed to the refinancing and that based
2
upon Mr. Severson's statements, she agreed to the
3
refinancing for the purposes of purchasing an
4
engine.
5
What occurred after that time, it does
6
7
not appear to me, is relevant unless, as
Mr. Frachiseur states, there is some showing that
8
9
there was some intentional deception that might
10
contribute to motive on either parties' part or
further clarify the state of mind.
11
l will find that it is probative. l
12
will find that it is relevant. I will find that
13
its probative value outweighs any unfair prejudice
14
with the limitation that the State has stated it's
15
16
placing on the testimony.
17
MR. HOWEN: Your Honor, just so the record
is clear, I have no intention of proving that he
18
went out and bought drugs or any criminal
19
activity. I am offering nothing like that. This
j 20
man has no knowledge of what happened to the money, 21
!22
afterward,;.
!23
THE COURT: l have found it probative, I
I
24
will allow you to go into that. The purpose of
25
the loan, the Court does believe it goes to the

Page 2871
New Jersey and they couldn't get a picture of it.
And so I had an uncle that lived there and he
actually went by and took pictures of it. And I
don't know, I put Larry in contact with them. A
few days later Larry had the pictures. So I
assume that they made contact. But yeah, it was
damaged and he bought it and sent somebody to go
pick it up and bring it back.
Q. All right. Now, did this car have an
engine in it or not?
A. No.
Q. Did Mr. Severson say what he wanted to
do then when he bought this -- first of all, what
is a funny car, as best you know?
A. rt is like a dragster with a plastic
body on it, I guess, is what it would be, you
know. It runs in a different class, but it is
almost as fast as a dragster, I would believe. I
don't know, I am not really that much into it any
more.
Q. Did you ever physically see this funny
car?
A. Yes, it was in his garage.
Q. All right. Now, how about this engine,
what did he tell you about where he was going to
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get this engine'?

3

MR. FRACHISEUR: Your Honor, could we have
4
further foundation on the circumstances
5
surrounding any statement.
6
MR. HOWEN: Okay.
7
THE COURT: Yes, Counsel, lay some
8
additional foundation.
9
MR. HOWEN: Counsel is correct.
10
Q. BY MR. HOWEN: When you had this
11
discussion about the engine, was this one
12
conversation or a series of conversations?
13
A. It was a series of conversations.
14
What -- he said that the car by itself -15
Q. Please, we are just laying the
16
foundation.
17
Where and how did these conversations
18
take place?
19
A. It was different times when I would
20
stop by.
21
Q. Stop by where?
22
A. The -- his garage.
23
Q. Okay.
24
A. The one that's over by -- that was over
by Bee's on Air Base Road, that one.
25
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A. He said-·

Boulevard.
Q. Okay.
A. Auto Works had moved over there. And
one day when I was in there getting my truck
serviced he goes: I found the engine. I go:
What are you talking about? He goes: I found the
engine for the funny car. I was like: Wow, cool,
you know.
Q. Where did he say he found it at?
A. It was either Seattle or -- I wasn't
really -- I mean, it was like Seattle or Portland,
somewhere up there, somebody that raced had it.
Q. Okay. Now, in the fall of2001 and the
early winter of 2002, did Mary Severson approach
you again about some loans that you might assist
her with?
A. Yes, she wanted to refinance the house,
she wanted to take her equity out of the house if
she could.
Q. Did she also talk to you about buying
this place on American Legion where Auto Works was
before they signed the lease agreement?
A. Yes.
Q. All right. Were you able to find any
lenders for her or Larry?
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1
Sorry.
2
Q. Okay. And who else was present during
3
these conversations, if anyone, that you can
4
recall?
A. His son Mike was there on some of the
5
conversations.
6
Q. Anyone else?
7
A. No, I don't recollect.
8
Q. All right. Now, what did he tell you
9
about this engine over these several
10
conversations?
11
A. Well, it was the engine and the funny
12
car, that apart they weren't worth that much
13
money, but ifhe could find the engine that went 14
into that car, the right serial number -- and I
15
guess he knew a lot about racing, so he could fin 16
that -- if he could find the right engine to go in
17
there, it would be worth a lot of money because, I 18
believe, there is like only eight or nine of these
19
that Chrysler built.
Q. Okay. Now, did he tell you where he
21
22
intended to buy this engine at?
123
A. No. It was like quite a while later,
maybe six months to a year later, it was when he 24
was on his -- had moved over to American Legio 25

120

A. No, I could not due to the bankruptcy,
even when I put Mary through on her own, I could
not get it done. And I went to a private lender
and they -- I'm sorry, I have to wait until you
ask me a question.
Q. Okay. Now, with regards to the
refinance of her house, do you remember when she
bought the house and approximately how long after
that it was that it was fmanced?
A. I believe, the best of my recollection,
they bought the house -- she bought the house in
the summer of'99 and I believe they refinanced it
in the fall -- they started the paperwork August,
September, she did, in 2001 and I think the loan
funded like January, February of 2002. I -- to
the best of my recollection.
MR. HOWEN: Mr. Bailiff, would you hand l-3,
1-4, 1-5, and 1-6 to the witness, please.
THE BA1LIFF: (Complying.)
Q. BY MR. HOWEN: Mr. Bock, the Bailiff
has handed you what has been marked for
identification as 1-3, 1-4, 1-5, and 1-6. Do you
have those three items -- four?
A. Yes, sir.
Q. Do you recognize those?
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l
A. Yes, sir.
2
Q. First of all, just identify what this
3 is as four different documents.
4
A. It is four different documents that are
5 uniform loan applications that I took from Mary
6 basically on my laptop and then printed these out
7 for her.
8
Q. Okay. Now, how do you obtain the
9 infonnation that ends up on these uniform
10 residential loan applications?
11
A. Either they will do a handwritten
12 application or if they have another application
13 that they put in with somebody else, if they have
14 it I can take that and put it in, or I can take it
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over the phone or I can take it face to face with
my laptop.
Q. Okay. Take the first one marked 1-3,
is this the uniform loan application for the
house?
A. This was the one that I took for
their-- yes, sir, for the house on Poppy. Yes,
sir, it was.
23
Q. Okay. Now, is this all of the
24 documentation or are there a couple pages missing?
25
A. No, we are missing truth in lending,
15
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21
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both on it, but it wouldn't go because I
couldn't -Q. We are just identifying right now.
A. Okay.
Q. The borrowers on this one are Larry
Severson and Mary Severson; correct?
A. Yes, sir.
Q. This didn't work out, this didn't go
anywhere?
A. No, sir.
Q. All right. What is 1-5?
A. It's another loan application.
Q. Who's the borrower now?
A. Mary.
Q. Just Mary?
A. Yes, sir.
Q. And 1-6?
A. ls also a loan application.
Q. Okay. And is this only for Mary and is
the residence the property at 4375 Poppy Avenue,
Mountain Home?
A. Yes, sir, it is.
Q. Is this signed by Mary and dated?
A. Yes, sir, it is.
MR. HOWEN: Your Honor, move for admission
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the good faith. And this wasn't even the one she
1
signed, this wasn't in the loan package, this was
2
just in my own package that I believe you guys
3
subpoenaed from me when you contacted.me.
4
Q. All right. I think you testified
5
earlier that the documentation for Trinity have
6
been destroyed with regards to that?
7
A. Yes.
8
Q. How do you still have this document?
9
A. I just had -- what I did is a lot of
10
times Larry would call me and go: Can you run 11
this scenario? Can you run this scenario? He did 12
this about probably 10 or 12 times over the three 13
years. He would go: Well, you got all my
14
information in that loan package. And I would
15
just go and I would have it and that's how I had
16
some of this stuff. Then I run them and then I
17
would go down and talk to him and Mary and say 18
Okay, this is what it was. But a lot of them went 19
to nothing, but I left in the file because I
,· 20
didn't know when he was going to call me again. 21
Q. What is 1-4?
122
A. 1-4, this looks like when they were
! 23
looking at trying lo get the home equity line or
24
to do a second on the house with Larry and Mary j 25

l

of l-3, 1-4, 1-5, and 1-6, with the understanding
that 1-3 is just a part that was done for the
house, he retained as part of his business
records; 1-4, 1-5, and 1-6 as also kept in his
business records, but that only 1-6 was actually
signed by Mary and used for the purchase -- oh,
pardon me, I need to ask another question.
Q. BY MR. HOWEN: Did you keep all of
these documents in your file in connection with
the refinance of the house; are these part of your
business records?
A. Yes.
Q. All right. And you have given what
remains of your file to the Prosecutor's office
concerning the refinance of the house; have you
not?
A. Yes.
Q. Okay.
MR. HOWEN: I move for admission pursuant to
Rule 803(6) section of the Idaho Rules of
evidence.
MR. FRACHISEUR: I don't object to 1-6, Your
Honor. I object to the other three exhibits on
the grounds of relevance.
THE COURT: The Court will find that the

18 (Pages 2876 to 2879)
Tucker and Associates, Boise, Idaho, (208) 345-3704
www.etucker.net

~

Im

•
~

State of Idaho v. Larry M. Severson

10/26/2004
Page 2880

l
2

3
4
5

6
7
8

9
10
11

I

I
I
I

12
13
14
15
16
17
18
19
20
21
22
23
24
25

1
2

3
4
5
6
7

8
9
10
11

12
13
14
15
16
17
18
19
20
21
22
23
24
25

All right. And was this discussed in
presence?
Yes, sir.
Did she have any objection?
No, none at all.
Okay. Was she in agreement'/
A. Yes, I 00 percent.
Q. All right. Now, after the house was
refinanced do you know what happened to the money
that she got out of the equity of the house?
A. No, sir.
MR. HOWEN: IfI could have just a moment
here, Judge. I think we have come to the time the
Court wanted to take a break, at least for the
staff as well as the jury. I think it is a good
time to break.
THE COURT: Very well. Ladies and gentlemen
of the jury, we will take our morning break.
I will admonish you, as I always do,
that you are not to discuss the case among
yourselves or with anyone else, nor to form an
opinion as to the merits of the case until after
it has been submitted to you for your
determination.
Very well. We will take a break until
Q.
Mary's
A.
Q.
A.
Q.
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documents are part of a continuous process and
does find them relevant. The Court will admit
1-3, 1-4, 1-5, and 1-6 and overrule the objection.
(State's Exhibits 1-3, 1-4, 1-5, and
1-6 admitted.)
Q. BY MR. HOWEN: Now, did you have a
conversation with Larry Severson as to what was to
be done with this refinance of the house?
A. Yes.
Q. What did he tell you he wanted to do to
with that?
A. He said that -MR. FRACHISEUR: I am going object, Judge,
without further foundation as to when the
conversation took place, where and who was
present.
THE COURT: That's a well-taken objection,
Counsel. Lay additional foundation.
Q. BY MR. HOWEN: You had indicated there
were a series of continuing conversations. You
have indicated now that it was some time in the
fall of 200 I, you indicated that he found an
engine. All right?
A. Yes, sir.
Q. Now, when are you having these
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conversations and what we want to know is: Where 1
did these take place, can you recall when and who
2
was present during these conversations?
3
A. No, it was just Larry and I. I mean,
4
at one time Larry and I talked about it, he said
5
he found the engine, it was going to cost this
6
much and then Mary asked if we could refinance th 7
house and that's what we started.
8
Q. All right. Now, over what period of
9
time then did you have these conversations about
10
what the money from their refinance of the house
11
was to go to with Larry?
12
A. Well, when I was -- I would stop in to
13
get my car serviced like once every two to three
14
weeks or something, while it was being serviced he 15
would tell me what was going on.
16
Q. All right. And this is how you learned
17
that the engine was in Washington'?
18
A. Yes, sir.
19
Q. All right. Now, do you recall Mary
20
ever being present at one of these conversations
121
22
when Larry was talking about the purpose of the

17
18
19
20
21
22
23 refinance going to purchase this engine?
24
A. Yeah. That's when she was there the
25 one time, she brought him lunch.

quarter to 11:00.
(Jury excused.)
THE COURT: Anything further, counsel, that
the parties wish to bring up prior to taking a
recess?
MR. HOWEN: Nothing further.
MR. FRACHISEUR: No, Your Honor.
THE COURT: Very well. Thank you, Counsel.
We will be in recess then.
(Recess.)
THE COURT: Counsel, are there any matters
to be brought up before the Court before we bring
the jury back?
MR. HOWEN: I have none, Your Honor.
MR. FRACHISEUR: No, Your Honor.
THE COURT: Very well, let's bring in the
jury.
(Jury present.)
THE COURT: The Court will note that the
Defendant is present in the courtroom with counsel
as he has been for all discussions outside the
presence of the jury.
23
Counsel, may we stipulate that the jury
24 is present and seated as sworn?
25
MR. HOWEN: We do.

.
I
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admit the record, but go ahead.

1
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DIRECT EXAMINATION (Continued)

4 BY MR. HOWEN:
5
6
7
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Q. Okay. When Larry Severson came to you
and then Mary Severson came to you about buying or
getting money to buy Auto Works and then to
refinance this house, did you get credit reports
on both of them?
A. Yes.
Q. And with regards to Mary, I believe you
testified that there was some problem with hers?
A. Yes.
Q. And you suggested that she go where?
A. To either contact the people and if she
couldn't get satisfaction with the people, the
companies that were saying she had derogatories
and nonpayment when she said she didn't, she would
have to contact an attorney and have him write
letters for her.
Q. Were you able to use any credit report
on Larry to make any purchase?
A. No.
Q. Why not?
A. Because of a BK that he had and his
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than this one in your file with regards to the
refinance?
A. I don't believe so. But l don't -- I
don't believe so.
Q. Okay.
MR. HOWEN: I now move for admission of 1-10
again based on foundation.
THE COURT: Mr. Frachiseur.
MR. FRACHISEUR: I obviously leave it in the
discretion of the Court.
THE COURT: Well, Counsel, the Court finds
that 1-10, based upon the evidence that has
already been delivered in this matter, would be
cumulative and given amount of material contained
on it, could potentially be confusing to the jury.
I will not admit 1-10.
Q. DY MR. HOWEN: Do you have additional
documents there; do you not?
A. Yes.
Q. Okay. I just want you to describe them
as quickly as you can. What's 1-10-- I'm sorry,
pardon me, l-11?
A. It is a borrower's summary that we use
that it just tells the ratios for what we are
doing.
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1
credit scores -- because of his score.
2
Q. Okay. That's all I want you to say.
Now, was this a document that you woul 3
4
need in order to broker the loan that she actual!
5
got in January or February of 200 l?
6
A. Yes.
7
Q. Did you have to rely upon that and
8
verify those things?
9
A. Right.
10
Q. What would you use this for with
11
regards to lenders who might be interested in
12
lending?
A. Well, we send it to them and then they 13
14
check to make sure that their credit history is
good, that they've been paying, not have got an 15
16
30-, 60-, or 90-day !ates, that there is no
17
collections on it, that there is no BK on it, that
18
there is no tax collections on it on the back.
Q. Just so I understand what you are
119
saying, what is a BK?
120
A. Bankruptcy. I'm sorry.
21
Q. Is this a document that you kept in
122
your file in the ordinary course of business?
23
24
A. Yes.
Q. Is there any other credit reports other 12s

i

!

Q. Is that some document that you
prepared?
A. Yes.
Q. This was not presented to you by either
Larry Severson or Mary Severson in connection with
the refinance?
A. No, sir.
Q. What is 1-12?
A. 1-12 is an account statement from First
Security Bank on Mary Severson .
Q. And is this something that you would
have requested in order to obtain the loan that
was ultimately obtain in January, February of
2001?
A. Yes, sir.
Q. Why do you ask for this?
A. We just want to make sure that what
they are claiming is true, that they have money
and what is in their bank account, you know, that
they are spending it.
Q. What is 4-4 now; is that the next one
in sequence?
A. Yes. sir.
Q. What is 4-4?
A. 4-4 is a First Security Bank credit
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application. And I took some of the information
off this and then put it into the computer because
Mary couldn't get over here, so she just, I
believe, she faxed this over to me.
Q. So who provided 1-12 and 4-4, to your
recollection?
A. Mary.
Q. All right. What is 4- 7?
A. 4-7?
Q. Yes. What is the next one in sequence?
A. 4-6.
Q. What is 4-6?
A. This is a letter from a real estate
agent.
Q. Who is the real estate agent?
A. Jack Streeter.
Q. Was this sent to you and is it part of
your file in connection with an attempt to finance
the purchase of Auto Works from Chris or otherwis
known as Merlin Christiansen?
A. Yes, sir.
Q. Next in sequence.
A. Is 4-7.
Q. What is 4- 7?
A. It is a First Security Bank account
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THE COURT: Very well. Without objection
State's Exhibit 4-7 will be admitted.
(State's Exhibit 4-7 admitted.)
Q. BY MR. HOWEN: Just don't show it to
the jury.
A. Sorry.
Q. What is 4-8, please?
A. This is an Auto Works profit and loss
statement. It is actually a stack of them from
February through -Q. How many pages?
A. I'm sorry. Each one is a separate -Q. A separate month?
A. No, each one is a separate exhibit.
4-8 is for February; 4-9 is for March; and then
April, May, June, July, and August.
Q. Who did you obtain these from?
A. Mary.
Q. And then was this also in connection
with the attempt to purchase Auto Works?
A. Yes, sir.
Q. Did you have a conversation with Larry
Severson about these profit and loss statements?
A. Yes.
Q. Did you attempt to verify whether or
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statements for Mary L. Severson doing business as
1
2
Auto Works.
3
Q. Okay. Was this submitted to you as
4
part of the attempt to purchase the Auto Works
s
business'!
A. Yes, sir.
6
MR. HOWEN: I move for admission of 4-7
7
specifically.
8
Q. BY MR. HOWEN: Again, do you keep this 9
as part of your file, as part of your business
10
records in connection with the business that you
11
had with Larry and Mary in the year 2000 and year 12
2001?
13
A. Yes.
14
MR HOWEN: Move for its admission pursuant 15
16
to Rule 803(6).
17
THE COURT: Mr. Frachiseur.
i 18
MR. FRACHISEUR: It appears to be dated
19
March of 2000, Judge.
20
MR. HOWEN: Your Honor, I believe he said
21
this was an ongoing process from 2000 to 2001. I
22
will concede to that.
23
MR. FRACHISEUR: Well, it shows various
24
statement for March through foly of 2000. l don't
think we will object.
25

!

not those profit and loss statements were accurate
or not?
A. Yes.
Q. How did you do that?
A. He gave me the -- his work stubs or
whatever, I guess you call them, the sheets.
Q. Invoices?
A. Invoices where they work on cars.
Q. Yeah.
A. So, he gave me like three Ziploc bags
full for 90 days.
Q. Were you able to verify those profit
and loss statements based on what you were
getting?
A. Yes.
Q. "Yes" in what sense?
A. Well, it actually showed that they were
making that much money.
Q. All right. What is the next item in
sequence?
A. After these?
Q. After these, put that aside.
A. A W-2 statement from 2000.
Q. What's that number?
A. Exhibit 9-3, sir.
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Q. Okay. And is that some item that you
requested of Mary as part of either the first loan
or the second loan, first attempted loan or second
successful loan?
A. Right. I needed her W-2 from the
previous year.
Q. Okay. What's 9-4?
A. This is a pay stub from, it looks like
Grant Peterson, and it is from -- shows her
earnings for the month.
Q. Okay.
A. And year-to-date.
Q. Okay. What is 9-5?
A. 9-5 is a '99 W-2.
Q. 9-6?
A. Is a Grant Peterson's pay stub where it
shows what she got -- Mary got paid.
Q. Okay. 9-8 -A. 9-7 is also the same thing, another
one.
9-8 is the same thing, sir.
Q. Now, these were all items that you have
there in your file and that you have provided to
the Prosecutor's office in connection with the
refinance of the house; correct?
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this way: Based on what Mr. Severson said he
wanted to use it for, did you believe this was a
good idea?
MR. FRACHISEUR: Same objection, Judge.
THE COURT: Sustained.
Q. BY MR. HOWEN: I want to direct your
attention now to late summer, early fall of 2001,
did you have occasion to go to Auto Works for some
purpose with regards to a vehicle of yours?
A. Yes.
Q. What vehicle was that?
A. That was my truck again, my '99 Dodge.
Q. For what purpose did you take it in to
Auto Works?
A. I had -- on the way back from Ogden,
Utah I had an engine light come on, didn't know
what it meant, and I was around Glenns Ferry and I
called Larry and Mike answered the phone and
said -Q. Okay. Now, I don't want you to say
what Mike said.
A. Mike answered the phone.
Q. You had a problem with your car, you
took it to Auto Works. Now, before this date had
you seen any woman around Auto Works doing work in
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A. Yes, sir.
Q. As well as the attempt to purchase Auto
Works?
A. Yes, sir.
Q. Now, with regards to the refinance,
what were your feelings and what did you tell Mary
about whether she should refinance this house or
not?
A. Oh, I didn't think it was a good idea,
you know.
Q. Did you tell her that?
A. Yes, sir.
Q. All right. Were you able to talk her
out of it?
MR. FRACHISEUR: Your Honor, I would object
of further questions along this line as
irrelevant.
MR. HOWEN: How is it irrelevant, Judge? I
think we are talking about the manner in which the
refinance was done.
MR. FRACHISEUR: We are talking about this
witness having to give his opinion of the
propriety of the loan.
THE COURT: I will sustain the objection.
Q. HY MR. HOWEN: Let me ask the question
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the office area?
A. Yes.
Q. Who was it?
A. It was a young lady.
Q. I mean, before this young lady.
A. Oh, Mary was -- no, nobody was in
there.
Q. Okay. Prior to this time of seeing
this young girl there, who had been doing the
office work there all or most of the time that you
stopped in to have your car serviced?
A. Mary was there after she left Grant
Peterson's .
Q. All right. And did there come a time
now in the late summer, early fall of 2001 when
you saw somebody else in there besides -- other
than Mary; who was it?
A. There was a young girl there.
Q. Describe her for us, please.
A. She was I 9, 20 years old, auburn hair,
probably about -- [ don't think she weighed I 00
pounds. l mean, a real small girl.
Q. All right. Was she there working in
office or was getting work done on her car; why

25 was she there, to your knowledge?
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Q. Where was the Defendant?
A. He was just sitting in the office, kind
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of looking at the wall, just kind of looking at
the wall like I couldn't even get him to talk to
me.
Q. Now, here the record doesn't pick up
that you were kind of rocking back and forth in
your chair. Is that what he was doing?
A. He was looking at a blank wall, just
kind of -Q. How close to the wall was he?
A. I don't know.
Q. Could you figure out what he was doing
given what was in vicinity of that wall?
A. No, he was just kind of rocking looking
at the wall. It looked like he was really deep in
thought and I thought: He probably doesn't wan
to talk to me, so I just went out and started
talking to Mike.
Q. Okay. Did you have occasion on that
date to go over and try to talk to Larry?
A. Yeah, it finally just bugged me, I just
can't stand somebody not wanting to talk to me.
And I just --
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Q. What was that?
A. Some type of diet pills.
Q. Do you recall the name at this time?
A. No, I have no idea.
Q. Did he also tell you something about
whether this infonnation that Mary was dying of
cancer had been communicated to Mary or not?
A. That's what he was so upset about he
told me.
Q. Tell the jury what Larry Severson, the
Defendant, told you.
A. He said that doctor said he couldn't
tell her and it really upset me because I really
liked Mary and I said: Man, you can't. I said:
Larry, you got to -- we got to do something. We
got to -- because she needs to he told. She is an
adult, she can't know this. Because the way he
walking she was going to die in a couple days.
Q. All right. And did he mention what
doctor it was that had told her she had cancer?
A. He did, but I don't remember the
doctor's name.
Q. Okay. Do you remember any connection
with the color photograph you were shown; was
there any connection there that he stated?
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\Vhathappened?

A. I went up to Larry and I said: \Vhat is

2
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wrong? \Vhat is so bad you can't talk to me?
Q. \Vhat did he tell you?
A. He said: Mary is dying.
Q. Dying from what?
A. That's what I said. And then he show
me a picture.
Q. \Vhat picture were you shown?
A. It was a picture, it looked all bloody.
He said it was some type of a picture that the
11
doctors had given him.
12
Q. Was it color or black and white?
13
14
A. No, it was color.
Q. Did he say what was depicted in the
15
picture?
16
A. He said it was her stomach.
j17
Q. All right. And what did he tell you
was causing this?
1 19
A. He said that they said it was cancer.
20
Q. All right. Did he mention that she was
taking any other capsules or pills in connectio! 22
with this cancer that he was telling you about 1 23
that she was dying?
24
A. Yes.
j 25

11a

I

121

!

A. As far as what?
Q. What the name of the doctor was?
A. He told me, but I don't remember the
doctor's name. It was like Dr. Wolfe or something
like that. I don't know if that was a doctor.
Q. All right. And did he tell you what he
believed the reason that she was dying of cancer;
what was causing that cancer that she was dying
of?
A. He said he did not believe that it was
cancer. He thought it was from her taking too
many pills to get -- to lose weight. He said she
had a -- she wanted to lose weight and she was
taking too many pills.
Q. All right. Where did you go to after
this?
A. I was very distraught.
Q. Where did you go?
A. I went to Waddell & Reed.
Q. Who did you see there?
A. I went in and told Randy I needed a
closed door.
Q. What did you do?
A. I went in there and told Randy, I said:
Something is wrong, we have got --
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Mr. Frachiseur, cross-examination.
MR. FRACHISEUR: Thank you, Your Honor.
CROSS-EXAMINATION
BY MR. FRACHISEUR:
Q. Do you have any exhibits up there,
Mr. Bock?
A. Yes, sir, I do. The ones that I
believe they weren't admitted, I don't know if
they were or not.
Q. Okay.
MR. FRACHISEUR: Mr. Bailiff, could I take a
look at what is on the desk.
THE BAILIFF: (Complying.)
MR. FRACHISEUR: Mr. Bailiff, would you be
kind enough to show the witness Exhibits 1-3, 1-4,
1-5, and 1-6. These are a series of four loan
applications.
THE BAILIFF: (Complying.)
Q. BY MR. FRACHISEUR: Mr. Bock, these ar
the documents that you previously identified. Did
you prepare these documents from records that the
Seversons brought in to you?
A. Yes. From what Mary brought in to me,
yes.
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don't have -- I never -- I didn't have the good
faith estimate and the truth in lending which
would state that, because this isn't -- she signed
this one, but this isn't the actual one because,
like I said, I didn't have those records. This is
all that I had.
This is the one that she signed. I
made copies of that, sent it in and then
Accredited -- I found out later, I went through
and found out some research that Accredited did do
the loan for them, for whatever the total was,
20,000, I think, after.
Q. Okay. Because these three items, -4,
-5, and -6 were all prepared for the purpose of
obtaining a loan?
A. Yes, sir.
Q. Okay. And is it fair to say that the
assets reflected for Mary in these applications,
successful applications, increased with each
application?
A. Yes, sir.
Q. And that's the result of what; how does
that work?
A. Well, what they do is if you have more
assets, you're liable to get a loan because you
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Q. Okay. And the idea -- this was for a
refinance on the Poppy Street house?
A. Actually, no, sir. 1-3 was for their
initial purchase of the house.
Q. Okay. And 1-4, -5, and-6?
A. 1-4, -5, that's when the -- 1-4 was
when Larry and Mary both tried to go together and
we couldn't do it. And then 1-4 -- I'm sorry, 1-5
was when Mary went back on it and started -- wher
we were starting to go through the process of
trying to get the refinance done, sir.
Q. And 1-5 was or was not submitted?
A. No, it was not submitted.
Q. Okay. Was 1-6 submitted?
A. 1-6 is the one that she signed, the
original one she signed and then we actually went
through and got the loan done with Accredited,
sir.
Q. I think you just lost me.
A. Oh, okay, I'm sorry.
Q. Not a problem. Not a problem.
A. This is the one that we did the
refinance to get the $20,000. I thought it was a
little more than that. I don't know exactly what
they took home after they paid expenses because I
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have -- I mean, you have got more equity that
somebody can take back if you default on it.
Q. I understand that. Well, but by what
means were you able to substantiate the increased
assets; that's my question? Does this involve
listing some of Larry's assets as Mary's assets?
A. It was whatever they had under -whatever she said that was there under like Auto
Works or whatever. I mean, if you're -Q. Okay.
A. I don't know what you're -- you are
talking about on page, like, 2 where they are
talking about the different vehicles and things
like that?
Q. Yes. On page 2 at the bottom of each
of these exhibits on the left-hand side, sir.
A. Um-hmm (response)
Q. It says "total assets" with a small

15
16
17
1
. 18
I 19 "a."
i 20
A.
Q.
j21
22
A.
23
Q.
24
A.
1
Q.
125

Right.
And on 1-4 that amount is $325,500?
Right.
1-5 it is $309,000.
Yes.
And I-6 is $515,500?
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A. Yes.

1

Q. Okay. My question is: How is it that

2
3

the figures increased -- obviously I am incorrect,
they don't increase steadily -- but how is it that
they have increased from 1-4 to 1-6?
A. People acquire different things, net
worth of the business increases. You take what
they say it is worth and then you have to go and
verify it. Like if they say their business is
worth this much, then you have to go through the
procedure of looking at their invoices and their
statements that they give to their accountant,
things like that, to verify what they put on here
is true.
Q. Okay.
MR FRACHISEUR: Could the witness be show
Exhibit 4-8, 4-9, 4-10, 4-11.
THE WITNESS: I got them right here.
MR. HOWEN: He has them.
Q. BY MR FRACHJSEUR: Chris, do you have
those?
A. Yeah. They weren't admitted, I don't
think.
Q. No, sir.
A. Which one do you want to look at, sir?
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MR. HOWEN: Objection as to foundation.
What are we talking about here'?
THE COURT: I think the foundation has been
laid. These documents were admitted into
evidence. Mr. Frachiseur is asking if anything on
these exhibits, which were previously identified
and have been reidentified by the witness, were in
any way used in compiling the figures and the
other documents.
MR. HOWEN: Your Honor, I don't know if!
have lost my memory, but I don't think 4-8 has
been admitted.
THE COURT: No, I didn't say it was
admitted, I said it was testified to and
identified by the witness. If I said it was
admitted, I misspoke.
Go ahead, Mr. Frachiseur.
MR. FRACHISEUR: Thank you, Your Honor.
Q. BY MR. FRACHISEUR: Do you remember the
question?
A. Yes, sir. You asked ifl used that.
Actually, I was using what was on there, this was
given to me to try and verify that.
Q. Okay. Do you receive application after
the --
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Q. I just want to reaffirm, I believe you
1
testified on direct examination that these
2
exhibits are profit and loss statements from Larry
3
and Mary's business?
4
A. This is what I was given. I was given
5
this by them, yes.
6
Q. And you then verified the figures in
7
these documents by examining the actual invoices?
B
A. Yes.
9
Q. Is that correct?
10
A. Yes.
11
Q. Okay. So you were able to substantiate
12
that these documents, Exhibits 4-8 through 4-14
13
represented monthly income and expense figures fo114
the business from February through August of 2000 15
A. Yes.
16
Q. And so, did these documents form the
17
basis for something that you put on the
j 10
applications under the assets of the parties?
i 19
A. Well, the business -- well, actually,
20
we put it on there -; 21
MR. HOWEN: Objection. Pardon me.
I 22
THE WITNESS: I'm sorry.
j 23
THE COURT: Just a moment.
! 24
Mr. Howen.
25

i

A. Negative, no.
MR. HOWEN: Judge, I have to object. He
holds up one document. \Vhich document are we
talking about?
THE COURT: Counsel, just a moment.
Mr. Frachiseur, go ahead, please lay
your additional foundation.
Q. BY MR. FRACHISEUR: Do you have 1-4 and
1-5 and 1-6 up there, sir?
A. Yes, sir, I do.
Q. And you have 4-8 through -16; do you
not?
A. Yes, sir.
Q. Okay. What's the connection, if any,
if any, between 1-4, -5, and -6 and 4-8 through
4-14?
A. When I was given the application and I
put all the -- and I actually just take -- when I
take an application, you say something, I type it
in. Then what I do is I go back and then I say:
Now we have to prove that we have this actual
asset. We have to prove that they are bringing in
this much money.
That's when this was given to me,
because at this time I was going for private
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l
2

I
I

money. What I was doing is when the individual
1
would say: I need some of this, I would call and
2
3 say: I need this, and then they would give me
3
4 this. I would tum it over to them. It still
4
5 didn't come out right, so they said we needed
5
6 invoices.
6
7
Q. Okay.
7
8
MR. HOWEN: Judge, may I ask some question 8
9 in aid of objection?
9
10
THE COURT: You may.
10
11
11
12
VOIR DIRE EXAMINATION
12
13 BY MR. HOWEN:
13
14
Q. As to 4-8, was this submitted to you in
14
15 an attempt to purchase Auto Works not to purchase 15
16 4375Poppy?
16
17
A. Yes, for Auto Works, to purchase Auto
17
18 Works.
18
19
Q. All right. And documents l-4, 1-5, and
19
20 1-6 are all the purchase of 4375 Poppy listed
20
21 right on there; correct?
21
22
A. Right.
22
23
23
MR. HOWEN: Judge, I have to object.
24 mean, this was given to purchase Auto Works. We 24
25
25 know that that didn't go through. Mr. Frachiseur

the record.
Go ahead, Mr. Frachiseur.
MR. FRACHISEUR: Yes, you have, Your Honor.
Thank you.
CROSS-EXAMINATION (Continued)
BY MR. FRACHISEUR:
Q. Would you tell me where you got the
figures on 1-4, -5, and -6 that appear on the
bottom of the second page on the left-hand side.
A. That was information that I received
from Mary.
Q. Okay. Just those figures?
A. To the best ofmy recollection, yes,
sir.
Q. Okay. Whatwasthepurposeof4-8
through 4-14, which are basically Auto Works
profit and loss statements'?
A. That was to purchase Auto Works.
Q. All right.
A. For a private -- I don't know how
long -- do you want me to go on a little bit here?
Q. No, that's fine.
A. No? Okay.
Q. And did you prepare another loan
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is now attempting to refer to 1-4, 1-5, and I-6 -THE WITNESS: Those have nothing to do wit

2

it.
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THE COURT: I will overrule the objection.
The witness has testified, at least this Court's
recollection of the witness's testimony, is that
this information was used with regard to these
particular documents, those being 1-4, 1-5, and
1-6.
THE WITNESS: No, sir.
THE COURT: Okay.
THE WITNESS: What I said was that I take
applications like this. This had nothing to do
with this.
MR. HOWEN: That's what my objection is,
lack of foundation.
THE COURT: So 4-8, 4-9, 4-10, 4-11, 4-12,
4-13, and 4-14 were in no way used -THE WITNESS: No, sir, none whatsoever.
THE COURT: Let me finish.
THE WITNESS: I'm sorry, sir.
THE COURT: -- were in no way used to
prepareanyofl-3, 1-4, 1-5,or 1-6?
THE WITNESS: No, sir.
THE COURT: All right. I clarified that for
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application based on 4-8 through -14 for the
purchase of Auto Works?
A. No, I did not.
Q. All right.
A. I -- okay.
Q. Did you satisfactory yourself in the
process of working with 4-8 through -14 that, in
fact, these statements were accurate based on work
invoices?
A. No.
Q. Okay. Did you go through the invoices?
A. Yes.
Q. Okay. You came to the conclusion that
these were not accurate; is that what you are
saying?
A. Yes.
Q. All right. Let's talk about the -MR. FRACHISEUR: l'm sorry, Judge, is this
appropriate time for a recess?
MR. HOWEN: Your Honor, could I be heard on
this? We have a witness coming at I :30 who was
postponed yesterday. To the extent we could, I
would like to finish up his examination, [ would
like to get him done if at all possible, if the
Court would consider.
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A. l said: Larry, do you want to talk
to the Defense how it wants to ask the questions.
l
Q. BY MR. FRACH!SEUR: How much later was 2 about it?
3
Q. And he said?
it that Larry told you that that young lady was
4
A. He said: Mary is dying.
his girlfriend?
Q. He didn't say: No, I don't want to
5
A. Within about two or three months.
6 talk about it?
Q. Month?
7
A. No, he did not say that.
A, Yeah.
8
Q. Okay. That conversation was almost
Q. Did you inquire of him?
9 three years ago; wasn't it?
A. No. I -- it seemed odd to me.
10
Q. Well, did you say: Hey, Larry, what is
A. Well, 2005. Yeah.
11
Q. Two and a half years?
going on with this young girl?
12
A. Yeah.
A. I said: You got a daughter that's
13
Q. Do you remember him saying that Mary
older than her, you know.
14 was dying because of the content of the
Q. So you were critical'?
15 statement -- do you remember the statement because
A. I was very critical of him.
16 of its content that he said she is dying?
Q. Very critical?
17
A. Yeah, the shock of it.
A. Yes, sir.
18
Q. Were you shocked about that?
Q. Some part of that was because of your
19
closeness with Mary; was it?
A. Yes.
Q. Now, did he tell you at that time that
20
A. Yes.
21 they had just been to the doctor?
Q. I believe your testimony on direct was
22
A. No, I don't believe he said that. No,
that approximately or a couple of days before
Valentine's Day 2002 you came and you walked in
23 sir.
24
Q. Okay. Well, you related that he talked
and you saw Larry rocking back and forth in his
25 about what the doctor told him; right?
chair?
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1

A. Yes, sir.
Q. Okay. And you asked what was wrong?

2

A. Yes.

3

Q. Okay. He didn't volunteer any

4

5
information?
6
A. No, he was just sitting there just
like -- I believe what I asked him: What, did
7
8
your best friend die or something, you know.
Q. Okay. So he didn't want to talk to you
9
10
or you had the impression that he didn't want to
11
talk to you?
A. Right.
12
Q. Okay. And so you said: What's wrong?
13
And he said: Mary is dying -14
15
A. No, I left him alone for about 30, 40
minutes. A lot of times people gel moody, they
16
are thinking about something. So I went out and
17
was watching Mike and talking to Mike while he was 18
working on the truck, because he had to change all
19
the plug wires out and the plugs. That doesn't
20
take like 10 minutes. It was about probably 45
21
minutes to an hour or more.
22
Q. Okay. And so you then came back in and
23
asked Larry what was wrong and he said: Mary is
24
dying?
j 25

A. He showed me a picture is what I said.
Q. Yeah.
A. And then he, you know, said -- I said:
What's wrong? What's wrong? You know, and he
said: She is dying of cancer.
Q. And then you relayed that-·
A. It was -Q. -- he told you about a conversation
with a doctor; correct?
A. No. He said: The doctor won't let me
tell her. He didn't say "the doctor said." He
said: The doctor won't let me tell her. And I
said: That doesn't seem right. I said: You
know, she needs to know.
Q. Well, how is it that -- what did you
say that prompted him to say: The doctor says I
can't tell her or shouldn't tell her?
A. He just -MR. HOWEN: Objection; Your Honor, lack of
foundation. How could he know what is in the
Defendant's mind?
MR. FRACHISEUR: I will withdraw the
question.
THE COURT: Very well.
Q. BY MR. FRACHISEUR: What was your
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that day for four or five other people?
A. Correct.
Q. What does the NS mean and check marks
mean with regards to these other names?
A. The one right underneath the l l :30 for
Severson, there is an NS in the beginning of it.
That means that it was a no show. He either
didn't show up or I wasn't able to complete the
exam.
Q. Okay. So based on these reports, is
there any question in your mind that both Larry
and Mary Severson were given these physical exams
at or about the same time at the dealership in
Mountain Home on September the 6th of 2000
approximately 11 :30 a.m.
A. There is no question in my mind.
MR. HOWEN: No further questions.
THE COURT: Thank you, Counsel.
Mr. Frachiseur.
MR. FRACHISEUR: I have no questions, Judge.
THE COURT: Very well. May this witness be
excused?
MR FRACHISEUR: Certainly.
THE COURT: Thank you, Counsel.
Ma'am, you are excused.
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Q.

How long have you been an RN?
A. Eleven years.
Q. Where did you get your training to be
an RN?
A. At here in Regional Medical Center and
South Dakota.
Q. And what do you do now as an RN or in
the nursing area for employment?
A. I do home visits on patients who
require skilled care. Both manage their care and
monitor their progress.
Q. Direct your attention to a couple of
names, Larry M. Severson and Mary L. Severson.
Had you ever met those people before your
testimony here today?
A. Yes.
Q. How did you first meet Larry M.
Severson?
A. We first met when he was working at
Grant Peterson Auto Group.
Q. Was anybody related to you also working
for Grant Peterson?
A. Yes, my husband, Craig Deppen.
Q. Now would you be able to identify this
Larry M. Severson if you saw him again?
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THE WITNESS: Thank you.
(Witness excused.)
THE COURT: State's next witness. ·
MR. HOWEN: I call Rebecca Deppen.
REBECCA DEPPEN,
called as a witness by and on behalf of the Slate,
having been first duly sworn, was examined and
testified as follows:

'.;;'.•.I

~.J

I
I
.

"

.
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10
DIRECT EXAMINATION
11
BY MR. HOWEN:
12
13
Q. When you speak will you sit close to
that microphone so everybody can hear you, me too 14
If you need to pull it closer to you. There you
go. State your name and spell your last for the
16
record, please.
17
A. My name is Rebecca Deppen, D-e-p-p-e-n. 11a
119
Q. Are you employed at the present time?
!20
A. Yes.
I
Do
you
live
in the Glenns Ferry area?
Q.
! 21
A. Yes.
J 22
23
Q. How are you employed at the present
24
time?
25
A. [ am a home health registered nurse.

115

A. Yes.

Q.

Is he here in court today'?
A. Yes.
Q. Describe him and point him out to the
court and jury.
A. Right there in the middle.
Q. In the middle with the shirt and two
gentlemen on each side with jackets on?
A. Yes.
Q. Thank you. Now, how long after you
first met Larry Severson do you recall meeting
Mary L. Severson?
A. It wasn't very long because she also
worked at Grant Peterson and we saw her there
pretty regularly.
Q. Did you have occasion to see Larry and
Mary at other locations around southwestern Idaho,
and particularly I want to direct your attention
to some race tracks or racing areas?
A. Yes.
Q. Where was that?
A. We saw them at -- we went up to
Firebird Raceway.
Q. !f you can just, Lhose jurors may not
know what it is. What is Firebird Raceway and
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what is it?
A. It is a racetrack that is up north and
west of Eagle, between Eagle and Emmett.
Q. And what type of racing? What kind of
automobile racing do they do there?
A. Well, they do a straight quarter mile
race, racing.
Q. Is that called dragracing?
A. Dragracing, I guess.
Q. Okay. Do you recall about how many
times you saw Larry and Mary there?
A. Once for sure. We did go there one
other time and did not find them there.
Q. Now, can you tell us when it was
approximately that you first met Larry Severson in
terms of years, or is there some date that you can
recall to help the jury when you first met Larry?
A. Augustofl999.
Q. Subsequent to that time, did
Mr. Severson begin doing some physical activity
and change his body size and his body proportion?

12
13
14
15
16
17
18
19
20
21
22
A.
23
Q.
24
A.
25 Began

Yes.
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What was that to your knowledge?
Changed his diet to a healthy diet.
working out at the gym.

23
24
25

Q. I want to direct your attention to a
particular day in February of 2002 and ask if you
can recall specifically when this was in
connection with a special date in February.
A. Yes.
Q. What date was this to the best of your
recollection?
A. February 14th of 2002.
Q. Why do you recall that date?
A. Because that's the day -- that's the
day before Mary died.
Q. All right. And what day is that that
people celebrate?
A. Valentine's Day.
Q. Now at that time where were you
working?
A. I was working for a home health agency
connected with Saint Al's, and I was working in
this assigned area out here in Mountain Home.
Q. Saint Al's being Saint Alphonsus in
Boise?
A. Saint Alphonsus, yes.
Q. What happened to your husband's vehicle
on this day?
A. It broke down.

Page 3478
1
Q. Which gym? Do you recall?
2
A. I do not remember the name at the time.
3 It was -- all I know it was downtown Mountain
4 Home.
5
Q. Okay. To your recollection, about how
6 much weight did he lose when he started working
7 out seriously at the gym here in Mountain Home?
8
A. Probably 75 pounds.
9
Q. Now, were you aware that after working
10 at Grant Peterson that Larry Severson and Mary
11 Severson were operating a business known as Aut
12 Works somewhere on Air Base Road and later on
13 American Legion Boulevard?
14
A. Yes.
15
Q. In fact, did your husband work at that
16 location building or rebuilding or helping
17
18
19
20
21
22
23

24
25
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construct part of that?
17
A. Yes.
18
Q. Now I want to direct your attention to
19
the fall of 2001. Did y·ou know of your own
20
personal knowledge whether Mary was still living 21
22
here in the Mountain Home area at that time?
A. The last time that I saw her that fall,
yes. But then I did not see her for several
'24
months.
25

123

Q. And where was it taken to?
A. It was taken to Auto Works.
Q. And who was working on it at Auto
Works, to your recollection?
A. Larry Severson and Mike Severson.
Q. Now at some point in time, did you have
occasion to go to the office area at Auto Works?
A. Yes.
Q. Who did you meet there?
A. Larry.
Q. Were you shown anything by Larry
Severson?
A. Yes.
Q. What were you shown?
A. I was shown a photograph.
Q. Paragraph of what?
A. It was a photograph of a -- the
results, so to speak, of an endoscopy that had
been perfom1ed on Mary Severson.
Q. Do you know what an endoscopy is?
A. Yes.
Q. What is an endoscopy to your training
and experience?
A. It is a test whereby a scope is
inserted down the esophagus towards the stomach to
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visualize anything that might be going on in the
esophagus or all the way down in to the stomach.
MR. HOWEN: Mr. Bailiff, would you hand what
has been already marked and admitted as 4-28, the
photograph of the endoscopy.
THE BAILIFF: (Complying)
Q. BY MR HOWEN: While he finds that, was
Larry Severson aware of your occupation as a
nurse?
A. Yes.
Q. How?
A. I'm sorry. What?
Q. How was he aware of that?
A. Just by association with us. He knew
that I was a registered nurse.
Q. I believe the bailiff should be handing
you now what has been marked as 4-28. Do you
recognize that item generally as to what you were
shown on Valentine's Day of February 14th, 2002 at
Auto Works?
A. Yes.
Q. Okay.
A. Specifically this one in the corner
here where you can actually see tiny crystalline
flecks and other things that appear to be tiny
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A. He told me that she had been ill and
had been ill for two or three weeks since
beginning taking some diet pills that she had
purchased at GNC in Boise.
Q. What was she trying to do with these
diet pills as he told you?
A. She was wanting to lose weight.
Q. Did he say what other reaction she was
having as far as her stomach was concerned?
A. He named to me a number of symptoms
that she was exhibiting.
Q. Explain them.
A. Change in mental status, vomiting
blood, color, jaundice color to the skin, that
means a yellowish -- skin changing to a yellowish
color as an unhealthy color, sleepiness, sleeping
a lot or not sleeping at all due to pain.
Q. All right. And did you ask him why she
was suffering or sick like this?
A. Yes.
Q. And what did he tell you and in
addition to that what did he show you?
A. He showed me the pills.
Q. Were they pills or capsules?
A. Capsules. I'm sorry. Yes. Capsules.
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metal fragments.
Q. Now you were -- the record doesn't
reflect that -- the jury and all of us can see
this, but you were pointing to the picture in the
lower left-hand comer; correct?
A. Yes.
Q. Just point to it again and hold it up
as to the jury to see which one.
A. (Indicating.)
Q. There you go. Okay. Now when
Mr. Severson showed you this photograph, did he
comment about your occupation at the same time?
A. Yes.
Q. What did he say to you'?
A. He said, you're a nurse, what do you
think of this picture.
Q. And what did you tell him you thought
of that picture?
A. I said that I thought this picture
indicated some injury to the mucosa of the area
that's photographed here.
Q. And did Mr. Severson tell you what his
wife had been suffering from'?
A. Yes.
Q. What did he tell you?

Page 3484
l
2
3
4

5
6
7
8
9

10
11
12
13
14
15
16
17
18
19
20
21

22
23
24
25

Q. And how many containers were you shown?
A. I was shown two containers.
Q. Can you remember as to whether they
were open or unopened?
A. One was opened; one was not opened.
Q. And what was he telling you about the
contents of that pill containers and why Mary was
sick?
A. That there were two different kinds of
capsules in the opened container. Some of them
were of a different color.
Q. What color do you recall?
A. Some of them were dark green; some of
them were light-· all of the capsules were kind
ofan opaque white type color. But the contents
that could be seen through the capsule, some of it
was a dark green; some of it was a pale turquoise
color.
Q. Did you recognize what you thought that
was?
A. I did. [ had no way at that time of
knowing for sure.
Q. Okay. All right. You didn't test it
then?
A. I did not test it. l did something
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with it, but I didn't test it.
Q. What did you do with it?
A. I took two of the capsules and a piece
of paper and I opened -- I took two capsules, eac
of a different color, and opened them both and
dumped the contents on to a piece of paper.
Q. All right. What happened?
A. The dark green ground grassy looking
stuff appeared to do nothing. It was -- appeared
normal like a diet pill would like. The other one
contained a mixture of light turquoise crystals,
white crystals, and little shavings of what
appeared to be metal.
Q. What happened to the paper, to your
observations, if you remember?
A. The paper immediately melted. All
parts of the paper that had this substance sitting
on it melted, just melted away.
Q. Did you ask the defendant if he had
taken his wife to any doctor or any hospital?
A. I did.
Q. What did he tell you?
A. He told me that he had her to the
Elmore Medical Center ER.
Q. And where else?
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Q. And what did you recognize in that
regard based on your training and experience?
A. My training and experience would tell
me that that person possibly had something going
on with their liver. A lot of patients with liver
disease, their skin will become jaundiced anywhere
from pale yellow all the way to an orange color.
Q. Did Mr. Severson describe what her
breathing situation was?
A. Yes.
Q. What did he tell you?
A. That she was doing -· periods of time
when she would stop breathing.
Q. In the description of those symptoms,
did you tell him what you thought that might be?
A. It sounded like sleep apnea.
Q. What did you tell him to do with Mary
on February 14th of2002?
A. I told him to take her to a doctor or
an ER immediately.
Q. What was his response or reply to that?
A. He stated to me that she had a doctors
appointment the next morning.
Q. When did you learn about Mary's death
and how did you learn?
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A. And to the Saint Alphonsus ER.
1
Q. That's the Saint Alphonsus. Where is
2
the Saint Alphonsus ER?
3
4
A. It is in Boise.
Q. All right. What did he say had
5
happened at the Saint Alphonsus ER with regards to 6
Mary?
7
A. That they had done a test that would
8
test for an ulcer and had said that she did not
9
have an ulcer and then discharged her home.
10
Q. What did you tell him when he said that
11
she had been discharged and sent home?
12
A. That didn't make sense to me.
Q. All right.
14
A. I guess I said why do you -- why did
115
they discharge her? Do you know? I can't think
16
of any ER that would discharge someone who was 1 7
vomiting blood without finding out what was wrong 1 18
with her.
19
! 20
Q. Did he make any mention to you about
1
what color her skin was turning?
! 21
I 22
A. Yes.
Q. What did he tell you?
123
i 24
A. He said that her skin was turning
yellow.

113

!
!

125

A. I learned it the next morning when I
went by the Auto Works to inquire about her
welfare.
Q. All right.
A. And to find out how she was that day.
Q. Did you know where Larry and Mary were
living at the time?
A. Yes.
Q. Where was that?
A. On Poppy Drive.
Q. Now is that by the railroad tracks
where the animal shelter is and some other -A. Further out, yes.
Q. Okay. Do you know where the Elmore
Medical Center is?
A. Yes.
Q. Is that the nearest emergency room you
can think of if someone was sick or not breathing
at the residence at 4375 Poppy?
A. Yes.
Q. How officer is that, best estimate?
A. Probably three and a half miles.
Q. Did you tell him what to do if Mary
ever became sick again or showed the same kind of
symptoms -63
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MR. HOWEN: One other thing, Judge, we
talked to counsel about stipulation of the diagram
when we get done with the evidence of the
prosecution's case in chief, we were going to have
a diagram prepared with the house. Whatever the
Court admits, we wanted to have an arrow drawn as
to where it was found; and with regards to
photographs admitted, we wanted an arrow drawn as
to where it was taken so the jury can better
orient itself to that. 1 thought we had
stipulation to that. I want to make sure we do or
not.
THE COURT: Well, I understood the parties
were going to agree to that. I don't know whether
the parties have agreed to a drawing yet or not.
But if they do, obviously the Court would allow
that to be put into evidence. I think that's what
I indicated was that if the parties can agree as
to this drawing, then fine. If they can't, we've
had people make drawings.
MR. HOWEN: Okay.
MR. MATTHEWS: Your Honor, 1 don't know that
we have agreed to, but we haven't seen it yet. So
we have to see it before we can make a final
decision.

discussions that have occurred outside of the
presence of the jury.
Counsel, may we stipulate that the jury
is present and seated as sworn?
MR. BAZZOLI: Yes, Your Honor.
MR. FRACHISEUR: Yes, Your Honor.
7
THE COURT: Very well. The State may call
8 its next witness.
9
MR. BAZZOLI: Thank you, Your Honor. The
10 State calls Leann Watkins to the stand.
11
12
LEANN WATKINS,
13 called as a witness by and on behalfofthe State,
14 having been first duly sworn, was examined and
15 testified as follows:
1

2
3
4
5
6

16
17
DIRECT EXAMINATION
18 BY MR. BAZZOLI:
19
Q. Good afternoon. Can you please state
20 your name and spell your last name for the record?
21
A. Leann Watkins, W-a-t-k-i-n-s.
22
Q. And Mrs. Watkins, what do you currently

23 do for a living?
24
A. I am partner and co-owner of a software
25 development company.
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MR. HOWEN: The only thing, Judge, we have
to wait until our evidence is done. So when we
rest, we rest subject to preparing that showing it
to Counsel. Otherwise we don't want to rest if
that's not been done. But Mr. Bazzoli said we
would like to rest today, if possible. But that
cannot be prepared until we know at the end of the
day if all the exhibits have been admitted and
those that have not and photographs admitted and
have not. So -THE COURT: Well, this doesn't seem to me to
be a terrifically difficult issue. If the parties
can agree on the drawing, fine; and if they can't,
then obviously there is not going to be a new
piece of evidence put in over and above what's
already been testified to by the witnesses.
MR. HOWEN: Very well, Judge.
THE COURT: Anything further?
MR. FRACHlSEUR: No, Your Honor.
THE COURT: Very well. Let's bring in the
jury.
(Jury present.)
THE COURT: Court will note that the
defendant is present in the courtroom with
counsel. That he has been so present for all
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Q.
A.
Q.
A.
Q.
A.
Q.
A.
Q.
A.
Q.

Okay. Where do you live?
In Idaho Falls, Idaho.
How long have you lived in Idaho Falls?
About 21 years.
Okay. Are you married?

Yes.
Do you have any children?

Yes.

How many?
How many? Five.
Is one of your children Jennifer
Watkins?
A. Yes.
Q. And the relationship of five, which
sibling is she?
A. She is the youngest.
Q. Okay. Mrs. Watkins, did you ever meet
a person by the name of Larry Severson?
A. Yes.
Q. Do you recall about when the first time
you met him was?
A. It was the first weekend, I think, of
September. The same weekend as the Air Force
parade.
Q. Okay. Do you recall what year that
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A. Yes, he always told me that he was
divorced.
Q. Okay. And did you ever inquire further
into that or what was the circumstances
surrounding his divorce?
A. No.
Q. Let's talk about December 200 I. Did
you ever have a phone conversation with Larry
Severson that month?
A. Not in September.
Q. December?
A. December. Yes.
Q. Okay. Did you ever see him after your
grandfather's -- your father's funeral in person?
A. I don't recall seeing him.
Q. Okay. Did you speak with him on the
phone in December?
A. Yes.
Q. About when did that start?
A. It was close to Christmas.
Q. Did you have more than one
conversation?
A. Yes.
Q. How many would you say in December that
you had?
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was on Christmas that he wished us a Merry
Christmas and he had to stay in his shop because
Jennifer wouldn't allow him at her house.
Q. Okay. So he said that right before
Christmas that he was was staying at his shop?
A. On Christmas. Well, it must have been
when I talked to him after Christmas he had to
stay at the shop.
Q. Okay. Did he ever talk to you about
any gifts that he was going to give you?
A. He mentioned the Stratus. That he was
going to purchase a new car for Jennifer and he
wanted to give me the Stratus. And I told him I
couldn't accept anything like that.
Q. Let's talk about after Christmas now.
Did you ever have another phone conversation with
Mr. Severson after Christmas 200 I?
A. It was more in January.
Q. Okay. About when in January? Do you
recall?
A. I don't recall. It was probably the
second week of January around that time frame.
Q. Okay. Did you call him?
A. No.
Q. What was the purpose? What was the
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A. At least a couple, three.
1
Q. Okay. Did you ever call him?
2
A. No.
3
Q. During these phone calls, two or three
4
phone calls, did he talk to you about with his
5
relationship with your daughter?
6
A. I asked him why he was with my daughter 7
and he said that it made him feel like he was
8
young and alive.
9
Q. Did you ask him what his intentions
10
were with your daughter?
11
A. He was going to marry her. In December 12
towards the end of it, he was upset because he
13
spent a lot of money on Christmas decorations and 14
she had ended the relationship towards the end of 15
that time.
Q. Okay. Did he specifically tell you
! 11
that in a phone conversation?
18
A. Yes.
1 19
Q. Was that before or atler Christmas? Do I 20
you recall?
121
A. It was before Christmas.
22
23
Q. Did he ever call you on Christmas?
1
A. No, 1 don't think it was on Christmas,
24
but he did call just before Christmas or maybe it
25

116

conversation about?
A. He was frustrated with his relationship
with Jennifer. She had ended the relationship.
He was frustrated that there was another man at
her house. He was concerned with Zachary and -Q. Who is Zachary?
A. It is her son.
Q. Okay. So he called up the second week
of January and told you these things?
A. Yes.
Q. Had you heard anything from Jennifer
about this other man or anything?
A. Yes, her ex-boyfriend was - she was
seeing him again.
Q. Okay. Did he talk in this phone
conversation with you anything about his wife?
A. He mentioned that he was divorced.
That his ex-wife had filed in Colorado. And he
was indeed divorced.
Q. Did he ask you to relay or did he relay
anything about what Jennifer should do?
A. No.
Q. Okay. Did you have another
conversation with him after that?
A. I did. He called me -- I don't know if
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it was a few <lays later or a week later -- telling
me that his wife was very ill. That she was
dying. And that her pills were tainted and the
FDA was involved.
Q. Okay. You said that was about a week
or so after this conversation in the middle of
January?
A. Right.
Q. Did he relay anything about Jennifer at
that time?
A. He just said that if she would just
have been patient, things would have worked out
for them.
MR. BAZZOLI: Thank you. I have nothing
further, Your Honor.
THE COURT: Thank you, Counsel.
Cross-examination.
MR. MATTHEWS: Thank you, Your Honor

12
13
14
15
16
17
18
19
20
CROSS-EXAMINAT ION
21 BY MR. MATTHEWS:
22
Q. When was Jennifer born?
23
A.
24
Q. So during the year 200 l from August to
25 Christmas of that year she would have been 23?
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JENNIFER WATKINS,
called as a witness by and on behalf of the State,
having been first duly sworn, was examined and
testified as follows:
DIRECT EXAMINATION
BY MR. BAZZOLI:
Q. Can you please state your name and
spell your last name for the record?
A. Jennifer Watkins Leishman,
L-e-i-s-h-m-a-n.
Q. Okay. Have you ever gone just by
Jennifer Watkins?
A. Yes.
Q. So I assume with your last name, you
are married now?
A. Yes.
Q. Okay. And Miss Watkins, how old are
you now?
A. 24.
Q.
Q. Do you have any children right now?
A. I do. I have one son.
Q. Okay. When was your son
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A. She would have been 21.
Q. Or excuse me, 21. She wasn't 19?
A. No.
Q. And she had a son at that time?
A. Yes.
Q. How old is this son?
A. He was born in 2000.
MR. MATTHEWS: Okay. That's all I have,
Your Honor.
THE COURT: Thank you, Counsel.
Mr. Bazzoli, any further questions?
MR. BAZZOLI: No redirect, Your Honor.
Thank you.
THE COURT: Very well, ma'am. You can be
excused. Thank you.
(Witness excused.)
MR. BAZZOLI: Your Honor, State would call
Je1U1ifer Watkins.
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A. Mountain Home Air Force Base.
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A. June 11th of 2000.

And where was he

at?

And what is his name?

A. Zachary John Watkins.
Q. So he was born in Mountain Home Air
Force Base, I can assume you lived in Mountain
Home?
A. I did.
Q. When did you first move to Mountain
Home?
A. In 1999.
Q. For what purpose?
A. I was in the Air Force.
Q. And did you live in Mountain Home
continuously from '99 on?
A. I moved away for a few months in 2000
and then moved back.
Q. When did you first move back? Do you
recall?
A. It was March of 2000.
Q. What did you do when you moved back to
Mountain Home?
A. I first worked for a Pizza Hut and then
I started working for the Mountain Home News.
7
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it was a few days later or a week later -- telling
me that his wife was very ill. That she was
dying. And that her pills were tainted and the
FDA was involved.
Q. Okay. You said that was about a week
or so after this conversation in the middle of
January?
A. Right.
Q. Did he relay anything about Jennifer at
that time?
A. He just said that if she would just
have been patient, things would have worked out
for them.
MR. BAZZOLI: Thank you. I have nothing
further, Your Honor.
THE COURT: Thank you, Counsel.
Cross-examination.
MR. MATTHEWS: Thank you, Your Honor

15
16
17
18
19
20
CROSS-EXAMINATION
21 BY MR. MATTHEWS:
22
Q. When was Jennifer
23
A.
24
Q. So during the year 200 I from August to
25 Christmas of that year she would have been 23?
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JENNIFER WATKINS,
called as a witness by and on behalf of the State,
having been first duly sworn, was examined and
testified as follows:
DlRECT EXAMINATION
BY MR. BAZZOLI:
Q. Can you please state your name and
spell your last name for the record?
A. Jennifer Watkins Leishman,
L-e-i-s-h-m-a-n.
Q. Okay. Have you ever gone just by
Jennifer Watkins?
A. Yes.
Q. So I assume with your last name, you
are married now?
A. Yes.
Q. Okay. And Miss Watkins, how old are
you now?
A. 24.
Q. Okay. When is your
A.
.
Q. Do you have any children right now?
A. I do. I have one son.
Q. Okay. When was your son
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A. She would have been 21.
Q. Or excuse me, 21. She wasn't 19?
A. No.
Q. And she had a son at that time?
A. Yes.
Q. How old is this son?
A. He was
in 2000.
MR. MATTHEWS: Okay. That's all I have,
Your Honor.
THE COURT: Thank you, Counsel.
Mr. Bazzoli, any further questions?
MR. BAZZOLI: No redirect, Your Honor.
Thank you.
THE COURT: Very well, ma'am. You can be
excused. Thank you.
(Witness excused.)
MR. BAZZOLI: Your Honor, State would call
Je1mifer Watkins.

Page 3538
1
2
3
4
5
6
7
8

9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

A. June 11th of 2000.
And where was he
at?
A. Mountain Home Air Force Base.
Q. And what is his name?
A. Zachary John Watkins.
in Mountain Home Air
Q. So he was
Force Base, I can asswne you lived in Mountain
Home?
A. Idid.
Q. When did you first move to Mountain
Home?
A. In 1999.
Q. For what purpose?
A. I was in the Air Force.
Q. And did you live in Mountain Home
continuously from '99 on?
A. I moved away for a few months in 2000
and then moved back.
Q. When did you first move back? Do you
recall?
A. It was March of 2000.
Q. What did you do when you moved back to
Mountain Home?
A. [ first worked for a Pizza Hut and then
I started working for the Mountain Home News.

Q.
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Q. Okay. Was it early, middle, late?
A. Early to mid-January.
Q. During the times at Maverick, those two
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l
2

times, what would happen?
A. The first time he parked behind my car
so that I couldn't get out. Went inside and he
came up to me and said he had divorce papers. I
I would just go to his office, he would show them
tome.
Q. And did you go to his office to see
them?
A. No.
Q. Was that the first time he ever told
you that he actually had the divorce papers?
A. No.
Q. When did he tell you that before?
A. He told me that during our
relationship. It was probably October. He said
that he had divorce papers. I said I wanted to
see them, and he said I will call my attorney and
get them. He made a phone call and said I need
you to send me those papers right away. A few
days later, I got is mail and I saw an envelope
from an attorney so I opened them and they were
bankruptcy papers.
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Q. Did he say what was making her sick?
A. He said that she had three holes in her
stomach.
Q. Did he say from what? What did he
believe?
A. He didn't talk to me about that.
Q. Okay. After that conversation, did you
have any further contacts with him?
A. I didn't have much contact with him.
There were two more times that he stopped me at my
car. One was at Curl Up and Dye. He said that I
had mail in his post office box and he handed it
to me. The next time was soon after he stopped at
my work and put some mail on my windshield and
waited outside in his car until I came to get it.
Q. Okay. Did you use his post office box
for mail?

A. No.
19
Q. So what mail did you get from the post
20 office?
21
A. There was just some junkmail with my
22 name on it at his post office box.
23
Q. Okay. You never used his PO box for
24 your own personal mail?
25
A. No, I didn't. The only time we used

--------------!' ----·
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Q. Okay. And in this January time at
1
Maverick, this is the first time he told you he
2
had the divorce papers in his hand?
3
A. He has told me that a few times.
4
Q. Did he tell you that in January at the
5
Maverick?
6
A. Yes.
7
Q. Did you see him again? You said you
8
saw him twice at the Maverick?
9
A. There was, at Maverick there was a
10
second time, he handed me a check for money he
11
owed Mountain Home News. And said that Mary wa 12
dying. She was so sick that he sold her car. She
13
couldn't drive it anymore. She couldn't leave her
14
house.
15
Q. Did he tell you what car he sold?
16
A. The Mitsubishi.
17
Q. That she was so sick she couldn't leave
18
the house?
119
'20
A. Yes.
Q. Do you recall what time of the month
21
that was?
22
A. It was in January.
23
Q. Beginning'! Middle? End?
24
A. Beginning to end.
25

!

that address was when we bought my son's bed in
October.
MR. BAZZOLI: Jennifer, thank you very much.
Nothing further. Actually, I'm sorry. I do have
one further question. Jennifer, I am going to
hand -- ifwe can mark this as State's Exhibit
7-8.
THE CLERK: State's Exhibit 7-8 is marked.
(State's Exhibit 7-8 marked.)
Q. BY MR. BAZZOLI: Jennifer, you are
being handed what is marked as State's Exhibit 7-8
for purposes of identification. Do you recognize
this?
A. Yes.
Q. What is it?
A. A picture at my grandfather's funeral.
Q. Who is in it?
A. Larry and I.
Q. That was answer in October of 200 I?
A. Yes.
MR. BAZZOLI: Okay. Move for admission of
State's Exhibit 7-8.
MR. MATfHEWS: No objection, Your Honor.
THE COURT: Without objection, State's
Exhibit 7-8 will be admitted.
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MR. HOWEN: Your Honor, as we have done
before, is it appropriate that I address the next
witness without wearing my jacket'? Unfortunately,
the radiator is on again and I am too close.
THE COURT: I've certainly given you
pennission to do that, Mr. Howen.
MR. HOWEN: Thank you. I call Tracy Besler.

TRACY BESLER,
called as a witness by and on behalf of the State,
having been first duly sworn, was examined and
testified as follows:

1

A. Sorry.

2
3

Q. Where did you work in Mountain Home in

4
S
6
7
8

9
10

11
12

13
DIRECT EXAMINATION
BY MR. HOWEN:
Q. Will you state your name and spell your
last for the record, please?
A. Tracy Besler, B, as in boy, e-s-1-e-r.
Q. Are you employed in the banking
industry in one capacity or another at the present
time?
A. I am.
Q. Who are yotJ employed with?
A. Home Federal Savings.
Q. What do you do for Home Federal

14
15
16
17
18
19
20
21

22
23

24
25

Home Federal?
A. [ worked at two locations. I work at
the Downtown office down here next to the post
office and the Walmart location.
Q. And the Wahnart location, that's the
little branch bank there basically?
A. Correct.
Q. Now, are you currently married or
divorced?
A. I am divorced.
Q. Okay. When did you get your divorce?
A. '99. It was finalized in December of
'99.
Q. All right. And were you living in
Mountain Home at the time?
A. Correct. Yes.
Q. Was your former husband in the Air
Force?
A. Yes, he is.
Q. Still is, I take it?
A. Correct.
Q. Do you have any children?
A. I do.
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Savings?
l
A. I am now their customer service
2
manager.
3
Q. And what do you do as the customer
4
service manager? Just explain your duties briefly 5
to the jury.
6
A. Process loan payments, do the deposits,
7
make loans, withdrawals, just the basic banking,
8
customer service.
9
Q. How long have you worked -- well, let
10
me ask it this way. Where is your office located 11
at the current time?
12
A. Boise Downtown branch on Eighth and 13
State.
14
Q. And how long have you worked there?
15
A. Two and a half years.
16
Q. Where did you work prior to that?
17
A. Prior to the banking?
. 18
Q. No. Prior to being at that Downtown
branch of Home Federal?
20
A. Actually the Park Center office, which
21
also located in Boise, and prior to that was
22
Mountain Home.
23
Q. All right. That's where we are getting
24
to.
25

119

Q. Boy or girl?
A. Girl.
Q. What's her name?
A. Shelby Lynn.
Q. How old is she today?
A. She is ten.
Q. Okay. I want to direct your attention
to a couple years ago. Did you have occasion to
make the acquaintance of a Larry Severson and a
Mary Severson?
A. I have.
Q. Okay. Would you identify this Larry
Severson if you saw him again?
A. I would.
Q. Is he here in court today? If so,
describe him and point him out for the jury and
the record.
A. He is sitting right there.
Q. Okay. There are three men you are
pointing to.
A. I'm sorry. The one in the middle.
Q. Without the jacket?
A. Correct.
Q. Beige white shirt?
A. Correct.
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Q. Did he indicate whether they had any
arguments or something along that line?
A. He said they would always argue.
Q. What did he tell you was happening to
him now as to what his emotional level?
A. He was high on life.
Q. And what was she doing to him? Do you
recall what he said, if you can?
A. I am sorry. Say that again.
Q. Do you recall what he said that Mary
was doing to him emotionally? You said he was
high on life. The arguments and other matters
going on, what was this doing to him? Did he sa
anything to you along that line?
A. I can't recall exactly what he would
say or what he said.
Q. Okay. Now, you knew Mike and Nora;
correct?
A. Correct.
Q. How would you know Mike and Nora?
A. I was employed with Nora and I knew
Mike as Larry's son and Nora's fiance.
Q. Did you also play softball with Nora on
a softball team?
A. I did. That was prior to working with
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term at this time you were doing?
A. I was married to my kid.
Q. Another term, about what bears do, do
you remember that one?
A. I'm sorry.
Q. Do you remember another tenn you used
in what you were doing that bears do in the
winter?
A. No.
Q. Okay. If you don't remember, you don't
remember. Now, after you and Greg broke up, did
you have other conversations with Larry between
that time and time when you learned that Mary was
dead?
A. Did I have other conversations?
Q. Yes.
A. Yes.
Q. And where would these conversations
occur at?
A. Numerous places.
Q. Okay. Did you ever go to Auto Works?
A. I did.
Q. Did you ever talk to him there?
A. I have, yes.
Q. Do you see him at the gym between the
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her and prior to a lot of things.
Q. Okay. Now during the summer and fall
of 2001, were you dating someone?
A. I was.
Q. Who were you dating?
A. Greg Solers (phonetic).
Q. Now, did there come a point in time
when your dating relationship with Greg Solers
ended?
A. Solers. Yes.
Q. When did it end to your recollection?
A. Christmas Day.
Q. What day? Whatyear?
A. It will be -- 200 1. It will be three
years this Christmas.
Q. All right. Now, after you broke up
with Greg, what happened in tenns of your going
out in public and doing things and going to the
gym, et cetera?
A. Pretty much back to the divorce part.
l stayed at home. Spent much more quality time
with my daughter. Decided that's really where I
needed to be.
Q. Okay. You used a particular term when
you and I talked about this. Do you recall the

II
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time you and Greg broke up and the time that you
learned Mary was dead?
A. There was a period of time that I
didn't see Larry at the gym.
Q. Okay. When was that?
A. After her death.
Q. Okay. Now prior to Mary's death, do
you remember any statement that the defendant made
to you about Mary not being in good health or
having some problems?
A. I do.
Q. What did he tell you about Mary? She
wasn't in good health and was having some kind of
health problem.
A. Vaguely. It was like an ulcer. She
was -- something was wrong with her stomach.
Something was eating away at her stomach. They
couldn't figure it out.
Q. Did you joke with him about something
when you learned about her having stomach
problems?
A. Jokingly, like, why don't you take her
to the doctor.
Q. Did you also tell him that you thought
something that she might be -- Judge, pursuant to
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Q. And that was the type of thing you were
doing by going down in to the men's portion of the
gym with free weights?
A. Correct.
Q. Now in between the time you broke up
with Greg and Christmas of 200 I and the time that
Mary died, were you taking Hydroxycut at that
time, if you can recall?
A. Very little. I started it. I didn't
take a lot of it. I didn't take the required
amount that they say on the bottle.
Q. Okay. Was -- did you have a physical
condition at the time that caused problems with
use of this diet burner pill -- or capsules,
pardon me?
A. I did and I do.
Q. What was that?
A. I take thyroid medication. It is
synthroid.
Q. Now can you tell the jury during this
time afier you had broken up with Greg and before
you learned that Mary was dead, what was your
weight approximately?
A. About 120, 125.
Q. And just for the record, how tall are
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Rule 61 IA, could I ask her a specific question?
THE COURT: You may.
Q. BY MR. HOWEN: Did you ever mention
pregnancy in a joking manner to Larry about Mary
being sick to her stomach?
A. I am sure I did. I can't say
specifically ifl did exactly say that, but I -we joked about a lot of things.
Q. Now when you were talking to
Mr. Severson about this, what did he tell you
about where you shouldn't go if you were sick or
you were her?
A. The Desert Sage Health Center.
Q. What did he tell you about that?
A. That they don't help you. That his
wife was dying and that they weren't helping her.
Q. Okay. Had you been to that medical
clinic yourself!
A. I have. Still do.
Q. Okay. I take it you didn't take his
advice then?
A. No.
Q. Now, did he also tell you about this
time about some kind of diet pills, something
along that line?
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A. Yes.
Q. Okay. What did he tell about these
diet pills and Mary?
A. She was taking a lot of them.
Q. And did he identify these diet pills
for you?
A. Yes.
Q. What were they?
A. Hydroxycut.
Q. Do you know what Hydroxycut is?
A. I do.
Q. Had you taken Hydroxycut yourself at
previous times?
A. I have.
Q. Okay. When was that that you took
Hydroxycut and for what reason?
A. I took it while I was working out at
the gym. When I was starting to work out more on
the free weights downstairs in the men's gym to
get a little more cut. It builds up body mass.
Q. What does it mean to be cut, for those
in the jury, that don't go to the gym?
A. To be more defined. To show your
biceps. To show your quads. Such things like
that.
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you?
A. 5-6.
Q. Now did there come a time when you
didn't see after you started going back to the gym
again when you didn't see Larry at the gym?
A. Correct.
Q. For about how long?
A. A month or two.
Q. Okay. Now, did you engage in a dating
relationship with the defendant, Larry Severson?
A. I did.
Q. Can you tell us approximately when that
dating relationship started? Can you give us a
specific date or general date, ma'am?
A. I would have to say more general.
Q. Okay. There was a particular time I
think you called to my attention. Can you explain
it to the jury the best general date that you can
give us to a point in your time with your work?
What was that?
A. May or June of2001 prior to me moving
up to Park Center.
Q. Okay. 2001 or another year? Asking
you after Mary died.
A. 2002 .

19 (Pages 3583 to 3586)
Tucker and Associates, Boise, Idaho, (208) 345-3704
www.etucker.ne t

State of Idaho v. Larry M. Severson

11/1/2004
Page 3587

1
2
3
4

5
6

7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

Q. Okay. Now, what is it that you
remember now in terms of your job as to -- I think
you mentioned some of them-· can you explain to
the jury what happened in terms of your job
between being in Mountain Home and being somewhere
else?
A. I don't know.
Q. I think I asked you a bad question
again. When did you transfer or move to the Boise
area to another branch in Home Federal?
A. June of 2002.
Q. Now, did you initially accept any
request for a date with Mr. Severson, or how did
this happen in terms of when you first went on a
date?
A. Initially, no.
Q. Okay. When was the first.time you went
on date with Mr. Severson? Approximately when was
that, to the best of your recollection? Where did
you go?
A. We went to the movies and we went to
Chuck-A-Rama with Nora and Mike.
Q. Okay. How many dates did you go on
where you basically two couples?
A. Two or three.
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something and he was coming by to pick me up.
Q. Okay. And who else was at your house,
besides yourself and the defendant, Larry
Severson, at that time?
A. I believe my daughter.
Q. All right. And before you left, did
you go to some part of your home?
A. I did. I went to go to the bathroom
before I left.
Q. All right. If I could have just a
second here, Judge. Now can you give us a more
specific date as to time when you first started
dating him until the end of the relationship in 90
to 120 days that this occurred? Any specific
event that you can associate this with'! If you
can, I mean, if you can't, you can't.
A. Well, August was the end ofit, so
three or four months prior to that.
Q. Okay. And after you came out of the
bathroom, what did you see the defendant have in
his hands?
A. Hydroxycut pills.
Q. Did you still have a bottle of
Hydroxycut in your house?
A. I did.

Page 3588
l
2
3

4
5
6

7
8
9

10
11
12
13

14
15
16
17
18
19
20
21
22
23
24
25

Q. Now after you had a couple double-dates
with Mike and Nora, did you go on dates with
Mr. Severson without anybody else not going along
A. Yes.
Q. How many other times did you go out
with him?
A. The relationship itself didn't last
that long.
Q. How long did it last, to the best of
your recollection'?
A. Three or four months.
Q. Okay. What type of dates would you go
on'?
A. A lot of more dinner and movie.
Q. Were there occasions when Mr. Severson
would come to your house?
A. Yes.
Q. Okay. Now, on one occasion when he
came to your house, did there -- did something
occur that you recall concerning a diet pill?
A. Yes.
Q. Okay. Where did this happen and when
did this happen again?
A. [twas at my house. We had made
arrangements to either go to Boise or Twin or
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Q. Were you intending to give that -well, what were you intending to do with those
pills? I thought you said before you couldn't
take them. Why you did still have these pills?
A. I left them on the counter to give to a
friend.
Q. Who was that friend?
A. Natalie.
Q. All right. Now when you came out of
the bathroom to rejoin Mr. Severson, what was he
doing with these Hydroxycut pills?
A. Pulling them apart.
Q. What was he doing with the contents?
A. It just was on the counter in the sink.
Q. What was on the counter? Pardon me.
A. TI1e stuff that was inside the pills.
Q. All right. What did he tell you at
this time after he had been pulling apart these
pills and contents were now on the counter?
A. That you could -- these will kill you
and that you could fill these up.
Q. Okay. Did he give you instructions as
to whether you should take those pills or not at
that time, if you can recall?
A. He said I shouldn't take them because
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1

they will kill me.
l
Q. All right. Now at some point in time,
2
did you need to buy a new car during this time,
3
that 90- to 120-days?
4
5
A. I was told that I needed to buy a new
5
6 car.
6
7
Q. Who told you that?
7
A. Larry.
8
8
9
Q. Okay. And what happened to·· what did
9
10 he tell you and what did he offer to you at this
10
11 point in time?
11
12
A. He offered to buy me a car.
12
13
Q. Did he specify what kind of car?
13
14
A. No, not really. Just something with
14
15 good gas mileage.
15
16
Q. Did you accept this car from him?
16
17
A. I did not accept it.
17
18
Q. Okay. Did you ever drive the car?
18
19
A. I did drive it.
19
20
Q. Explain that situation to the jury.
20
21 Now, how did you have occasion to drive a car tha 21
22 he referred to?
22
23
A. He was worried about my car. I have an
23
24 extremely old car to which I still drive today.
24
25_ __...;.
Q._Okay.
And..
25
_
___
_ _ _ _ _ _ _ _ _ _ _ _-----ic-2
3
4

a

II

I
'.

fl
II

A. It was a tax write-off.
Q. Okay. Did you accept this tax
write-off from him?
A. I didn't accept the car. I drove the
car.
Q. Okay. How many times did you drive the
car?
A. At first quite a bit.
Q. Okay. How long? Period of time are we
talking about?
A. I don't know. Maybe a month, month and
a half.
Q. Did you ultimately tell him that you
wanted to accept the car or that you didn't want
the car?
A. I didn't want the car.
Q. Who did you tell this to?
A. Larry.
Q. All right. Did you have occasion to go
to the Severson residence on Poppy here in
Mountain Home?
A. I have.
Q. How many occasions during this 90- to
120-day period of time are we talking about?
A. How many-times?
----------
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A. He was afraid that I would get stuck on 1
the freeway.
2
3
Q. So what did he offer to you?
4
A. I started driving a Dodge Neon.
Q. Where did you pick up the Dodge Neon· 5
A. Up in Boise.
6
Q. All right. And how did you know wher 7
to go?
8
9
A. He called me and told me to meet him
over there. I was at my sister's house.
10
Q. Okay. What dealership or auto sales
11
location did you go to pick up this car, if you
12
13
can remember?
14
A. I can't remember.
Q. Okay. All right. What did you do with 15
the can when you picked it up wherever it was i 16
17
Boise?
! 18
A. Drove it home.
Q. Home being?
1 20
A. My house.
121
Q. Which is in?
\22
A. Mountain Home, Idaho.
Q. Okay. Now what did he tell you about !23
this car, what he wanted to do with it as far as
you were concerned?
125

119

124

Q. Yes, if you can recall.
A. Ten. Fifteen.
Q. Okay. At any one of those occasions,
did he ask you to put on some jewelry of some
type?
A. He did.
Q. What kind of jewelry was this, and what
did you respond to him?
A. It was a ring of Mary's; and the
response was no.
Q. Now, how many times did you have to
tell the defendant you were not interested in a
continuing dating relationship once it came to a
certain point?
A. Way too many.
Q. Okay. Do you recall at one time when
you were trying to break off this relationship
receiving something at the bank?
A. Ido.
Q. What did you receive?
A. Flowers.
Q. Okay. And was there a card?
A. There was.
Q. Who was it from?

A. Larry.
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MR. MATTHEWS: I would call Red Crayne.
THE COURT: Mr. Crayne, I can tell by your
3 taking the oath that you are somewhat soft spoken.
4
THE WITNESS: Yes, sir.
5
THE COURT: A microphone there in front of
6 you. I ask you to pull that up to you and speak
7 as loud as you can so that everybody on the jury
8 can hear you.
9
THE WITNESS: Yes, sir.
10
THE COURT: Very well.
11
12
RED CRAYNE,
13 called as a witness by and on behalf of the
14 Defense, having been first duly sworn, was
15 examined and testified as follows:
16
17
DIRECT EXAMINATION
18 BY MR. MATTHEWS:
19
Q. Mr. Crayne, I will be doing some
20 questions and then prosecution will be able to
21 cross-examine you. Would you please state your
22 full name for this jury and spell your last name
23 for the reporter?
24
A. My name is Bernard E. Crayne,
25 C-r-a-y-n-e.
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1
2

that. I just slip in the artery. Clamp it. Tum
the machine on.
Q. So, I take it you have to cut the skin
to get to the artery?
A. On a regular body, yes. On an autopsy,
no. It has already been opened up and everything
is right there for you.
Q. Now, most times when you have, use a
regular body, and you have made the cuttings and
that type of thing, do you find bruising at a
later time on those bodies from the cuts or
touches that you make to the body?
A. Yeah, there is -- not from what I can
-- what I make, there may not be. Actually, if
occasionally there might be a little bit of a -if you have some poor venous drainage, you might
get a little bit of a bruising from the venous
blood back up from right here. But it is just
right there at the side of your incision.
Q. So it is your testimony, sir, that
bodies have been dead for hours and days and can
still bruise?
A. Not that they can still bruise. They
will appear.
Q. Now there is a difference between

19
21
22

23
24
25

1
appearing and being bruised; is there not, sir?
2
A. Yeah.
3
Q. Appearances can sometimes be deceptive;
4
correct?
5
A. That's correct.
6
Q. If you don't know what something is,
7
whether it is a bruise or a mark or a tattoo or
something, you need to do further tests by someone
8
experienced in that area?
9
10
A. I guess if you want to diagnose it
11
clinically as a bruise or whatever, other things
12
there might be names for those, I guess so.
13
MR. HOWEN: Thank you. No further
14
questions.
15
THE COURT: Thank you, Counsel.
16
Anymore questions for this witness,
Mr. Frachiseur?
111
MR. FRACHISEUR: No, Your Honor. I don't 110
believe so. Thank you, Mr. Rost.
I 19
THE COURT: Thank you, Mr. Rost. You can be 2 0
21
excused from your subpoena.
22
THE WITNESS: Thank you.
(Witness excused.)
j 23
, 24
f'HE COURT: Defense may call its next
witness.
2s

I

'
I

I

Q. And do you have a nickname that you go

by?

A. Red.
Q. Would you give the jury a brief glimpse
into your background and what you have been doing
with your life?
A. Well, most of my life has been in the
military. Put over 29 years in U.S. Air Force.
Retired in 1977. I have been living in Mountain
Home ever since.
Q. Okay. Did you ever become acquainted
with Larry and Mary Severson?
A. Yes, I did.
Q. And how did that acquaintanceship come
about?
A. Well, I bought a new Dodge pickup and
when I took it over to the first Dodge dealer here
in town for the warranty work and oil changes and
that type of thing, I asked them who their diesel
mechanic was. And they told me that Larry was the
diesel mechanic for the shop, certified mechanic.
And so from then, I talked to him instead of
anybody else in the shop.
Q. Okay. Would you always take your
vehicle to him for any warranty work, oil changes?
41
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A.
that he
Q.
A.

During the three-year warranty period
did, I would say 85 or 90 percent of it.
Okay.
Yeah.
Q. And during the course of getting to
know -- or let me back up. When he was doing the
work, I don't want you to tell me what he would
to say you, but would you talk to Larry while he
was working on your vehicle?
A. Mainly just go in and tell him, ask him
what I needed to do and -- or what I wanted him to
do. And then I get the service manager to bring
the truck in on schedule to get it done.
Q. Okay. And this happened over, what,
about a three-year period?
A. '96 until he left the shop over there,
yes.
Q. Okay. And during that approximately
three-year period, did you also meet his wife
Mary?
A. Oh, yes, she worked upstairs. I don't
know what she did, but she worked upstairs and she
used to come down and talk to Larry and I. He
introduced me to her there.
Q. Okay. Now, when Larry left Grant
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and -Q. What did you observe with regard to his
stomach?
A. Well, he was pooched out. And it
wasn't, you know, it wasn't something that was
nonnal for him. He was usually pretty flat in the
front and because he worked out every morning to
go over to the weightlifting place. And I'd never
seen him distended like that.
Q. And you actually observed him coughing
up blood?
A. Yeah, four or five times. Yes, sir.
Q. Okay. Did -- I don't want you to state
what Larry said to you, but did you have a
conversation with him about those pills?
A. When I looked at the pills, you could
see there was two different kinds of capsules in
that bottle.
MR. HOWEN: Your Honor, he has already said
that. His answer is not responsive to the
question. Question was did he have a
conversation. Yes or no. I will withdraw it.
Let's just go on.
THE COURT: Okay. Very well.
Q. BY MR MATTHEWS: After, did you take a
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Peterson and opened up his own business, are you
aware that he actually ran what was called Auto
Works in two separate locations?
A. Yes, one was over just off of Air Base
Road and the other was on American Legion.
Q. Okay. Did you develop a habit on a
pretty continuous basis of stopping in there in
the morning to have coffee?
A. Yes, I did. We used to yack about
vehicles and stuff.
Q. And can you give the jury some
indication as to how often, say, on a monthly or a
weekly basis you would stop by his shop?
A. Oh, sometimes three days, sometimes
five days a week.
Q. I would like to call your attention to
early January of the year 2002. Did you stop in
the shop and observe Mr. Severson doing somethin
with some capsules?
A. The capsules were sitting on the desk
and -- but I did observe him spitting up blood.
This went on for probably, oh, I don't know. Ten
to 15 minutes. I knew Larry was into body work
and he was a pretty flat stomach person and he
wasn't that day. He had a distended stomach
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look at those pills?
A. Yes, I did.
Q. And were they taken apart by you or by
Larry in your presence?
A. No.
Q. And were they placed anywhere after you
looked at them?
A. They were just sitting on the desk.
Q. Okay. As a result of what you observed
and your discussions, did you do anything with
some of those pills?
A. Yes, some time later I took the bottle
half bottle that was open, the other bottle wasn't
open.
MR. HOWEN: Your Honor, pardon me. Could I
object? Could we have some foundation here,
please.
THE COURT: I will sustain the objection.
Additional foundation.
Q. BY MR. MATfHEWS: You can answer that
last question just yes or no. Did you do
something with the pills?
A. Yes, I did.
Q. Approximately when?
A. End of -- towards the end of January,
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first part of February.
Q. Okay.
A. It has been two years. It is hard to
remember all that stuff.
Q. And did you take the capsules to
somebody?
A. Yes, I did.
Q. And to whom did you take them?
A. To Jay up on the hill at Wal-Mart to
get
-- the druggist up there.
Q. Do you know his name'?
A. I can't even remember names. I am not
good at. I don't remember names. I know him.
used to bowl with him and everything. I still
can't tell you his last name.
Q. Was it Jay Cresto?
A. Yes. That's who it is. He lives over
by me.
Q. Okay. Did you show him the pills?
A. Yes, I did.
Q. And not what he said, but did he give
some direction as to who might be able to give
some information on those pills?
A. Yes, he said somebody at --
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CROSS-EXAMINATION

BY MR. HOWEN:
Q. Mr. Crayne, did you go trick or
treating Sunday night?
A. Nope.
Q. Did you have trick or treaters come to
your house?
A. One, believe it or not.
Q. Okay. Mr. Crayne, did you see various
trick or treaters out Sunday night?
A. No, I didn't go out.
Q. Well, have trick or treaters come to
your house in the past?
A. Oh, yes.
Q. Have you seen children dressed up like
they have been in an automobile accident?
A. Not really. I don't think so.
Q. Not with bandages on their head and
look like they have blood or anything?
A. No, most of them come with spooky
stuff.
Q. Mr. Crayne, do you know that there are
places that sell substances that you can put on
your clothes or something that look like blood?
A. Well, I guess. Maybe. I don't know.
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MR.HOWEN: Yes or no. He didn't ask for -hearsay response.
TIIE COURT: I will sustain the objection.
Q. BY MR. MATTIIEWS: Just answer that ye
orno.
A. Yes.
Q. And after he gave you that information,
did you return the bottle to Larry?
A. Yes, I did.
Q. At the time you took the pills to Jay
Cresto, did you also observe a photo of what was
purported to be Mary's stomach?
A. Yes.
Q. And approximately how long was this
before Mary's passing?
A. Oh, maybe ten days or two weeks.
Somewhere in that block. I am not sure.
MR. MA TrHEWS: That's all the questions I
have, Your Honor.
THE COURT: Cross examination, Mr. Howen.
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I am not aware of that who they are, if they are.
Q. Okay. I was wanting to know why you
thought what you saw on Mr. Severson was blood'?
A. Well, I worked at the base hospital for
l 2 years. And I have seen a lot of it on waste
material and rags and gauze.
Q. And what did you see that convinced you
this was blood?
A. Just the color and the -- whatever he
was bringing out was not -- it looked just like
blood. Let's put it that way.
Q. When you were at the base hospital and
you saw blood, what type of injuries did people
have?
A. Could have been from surgery. Could
have been from anything. Cuts, bruises, you know,
automobile wrecks, whatever.
Q. Did you ever play any football, sir?
A. When I was a kid.
Q. Did you ever get a broken nose or
something like that playing football?
A. Nope.
Q. Get a nose bleed?
A. No. I got a nose bleed from being
punched in the nose. That's all.
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Q. All right Did you ever see him with
some capsules?
A. Oh, yeah. He had a full bottle and a
half bottle, yeah.
Q. Was it at the time that he appeared to
have some blood coming from his mouth and then his
stomach was distended or pooched out?
A. I don't remember if the pills were
there that day or later. I am not sure.
Q. Okay. Let's just be precise here. The
pil Is versus capsules?
A. Okay. Capsules then.
Q. Well, I don't know this, sir. That's
what I am asking. Was he complaining about pills
or complaining about capsules?
A. He said -- I asked him what was the
matter. That I could tell he was very
uncomfortable. And he said, I took one of Mary's
diet pills and they are killing me. That's what
he said.
Q. They are killing him?
A. Yeah.
Q. He is dying?
A. No, that's just a figure of speech.
Q. Okay. And did you tell him to get down
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Mr. Matthews asked the questions, the best you
could say is this happened some time in January of
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2002?

4
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A. Yeah, I would think. Yeah, way back.
Q. Okay. When in January of 2002? We
have got New Year's. We have got some holidays in
there. End of January? Can you give us any
specificity there, sir?
A. Near as I could say somewhere right
around the 15th. I am not even sure of that date,
but somewhere around the 15th.
Q. Okay. Do you recall Mr. Severson
telling you after he had this problem, distended
stomach, spitting up what you thought was blood,
that somebody else was having problems with their
stomach and spitting up blood?
A. Yes. He mentioned his wife was sick
and having trouble keeping food down and that type
of stuff, yeah.
Q. How long after he told you and you saw
his distended stomach and saw what you thought was
blood? How long after that did he tell you now
that his wife was having this problem?
A. I couldn't tell you.
Q. Do you recall having a conversation
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to the hospital to see ifhe had bleeding ulcers?
1
A. No, I mentioned he might go see
2
somebody to get some care, but he didn't.
3
Q. He didn't?
4
A. As far as I know. I left there. I was
5
only there about an hour that morning.
6
Q. Isn't Mr. Severson someone who believes
7
in natural healing and not going to the doctor?
8
A. I am not aware of that, sir.
9
Q. Okay. Did you ever ask him later
10
whether he had gone to a doctor and had an
11
examination to see ifhe had bleeding ulcers?
12
A. No. I seen him the next day or the day
13
after and he looked fine and everything seem to be 14
fine. I asked him how he was and he said he was 15
feeling a lot better.
16
Q. Okay. Did he say he was going to sue
17
somebody over the fact that he was getting sick
18
and spitting up blood?
19
A. I don't recollect that, sir.
20
Q. Did he ever tell you he was going to
21
sue somebody?
22
A. No, I am not -- I am not -- I don't
23
think so, no.
24
Q. Now, can you tell, as I recall
j 2s

Page 3909
with Detective Mike Barclay or Detective Cathy
Wolfe about this?
A. I did not talk to Detective Wolfe at
all.
Q. Detective Mike Barclay then?
A. He was at my house, yes.
MR. HOWEN: All right. May I approach the
witness, Judge, with a document.
THECOURT: Youmay.
MR. MATTHEWS: Do you want to show me
what -MR. HOWEN: Oh, sorry.
THE COURT: Let the record reflect that the
document is also being shown to Defense Counsel.
Q. BY MR. HOWEN: Mr. Crayne, I am going
to place this before you and have you read -- do
you need reading glasses?
A. [ have got them.
Q. Okay. Start right here, sir, just to
yourself.
A. Um-hmm (response).
Q. All right. Now does that refresh your
recollection as to what you told Detective Barclay
about the sequence of events?
A. Yeah.
45 (Pages 3906 to 3909)
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Q. Okay. What does that refresh your
recollection now to?
A. Just what it reads on there, if you can
read it again.
Q. Well, I can't read it. I am asking if
you can refresh your memory. Do you now remember'.
A. Yeah. A little bit, yeah.
Q. Okay. What do you now remember, sir?
A. Well, at the very first off he said
that Mary was taking the same capsules and not
having any trouble.
Q. All right. This is at the time his
stomach his pooched out and distended and he is
coughing up?
A. Oh, this is in a day or two after that.
A day-- I didn't stay there and talk to him very
tong the day I seen him spitting up stuff.
Q. The day or two later you had this
conversation?
A. Right.
Q. Mary is taking the same Hydroxycut and
she is doing fine? She is not having any
problems?
A. Right.
Q. Okay. What else do you recall after
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A. I seen them there either the day or the
day after I seen Larry spitting up stuff.
Q. Okay.
A. Okay. And they were there until after
I took them up on the hill and showed them to Jay.
Q. Okay.
A. And brought them back. And from then
on, I can't tell you.
Q. I thought you said in response to
Mr. Matthews' questions that you took them up to
Jay after you were shown some pictures of
somebody's intestines or stomach or something?
A. Yeah. I had seen the picture prior to
going up there, yes.
Q. And was that Larry's stomach?
A. I have no idea.
Q. Was it Mary's stomach?
A. That is what I was told. It was Mary's
stomach.
Q. Okay. And did you ask Larry where his
picture was?
A. No.
Q. All right. When did you actually look
at the open container ofHydroxycut? Pardon me.
Let me back up. Did you know what was in the
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having refreshed your recollection?
A. Well, like I say, a day or two, could
have been a little more, he said that Mary was
having trouble and having stomach pain and so
forth.
Q. Did he tell you she was spitting up
blood, too?
A. I am not sure if that's what he said or
not, but she was having trouble with her stomach.
Q. What kind of trouble?
A. Pain. Hurting. Vomiting.
Q. Okay.
A. That type of stuff.
Q. Okay. And what did you tell
Mr. Severson roughly four or five days after he
had the stomach distended, pooched out, et cetera,
saw him cough up what you thought was blood wi
regards to whether he and Mary should take those
capsules any more?
A. I told him not to take anymore of them.
I said there is something wrong there somewhere.
Q. All right. Now, Mr. Matthews asked you
questions about whether you saw these capsules at
Auto Works. I think you were talking about ten
days or two weeks before Mary died.
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containers?
A. No.
Q. Did you see the label on the bottle?
A. Yeah, but I didn't, you know, I am not
good at reading those kind of names. So, I
couldn't tell you what it was.
Q. Okay. Well, I don't want to refer to
something, if you can't recall. Whatever the
capsules were then, sir, you looked at the open
container?
A. Yup.
Q. How was it open? If you can describe
that. And was there another container, sir?
A. There was a full bottle. 1t was still
sealed, as far as I could see, sitting on the
desk. And the bottle that I looked at was about
half full of capsules.
Q. Okay. And when you looked, did you
actually look into the bottle?
A. Oh, yes.
Q. All right. What did you see in the
bottle?
A. I seen a mixture of white capsules and
green capsules.
Q. All right. Are you sure it was half
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yeah.

Q.

All right. And was it that you told
Mr. Severson that he should take those pills to a
lab and have them analyzed?
A. The first day I seen them or any time
after that.
Q. When was the first day you saw them,
sir?
A. The day he was spitting up blood, to my
recollection, I think.
Q. Okay. Did you see Mary within the wee
or so of her death? Mary L. Severson, I'm sorry.
A. Yeah.
Q. All right.
A. She come over to the shop.
Q. All right. Was she·· did she appear
to be ill, vomiting, have any physical problems at
that time?
A. She was thin. Her face was a little
gaunt. She didn't look like Mary normally did.
She was just thin.
Q. Mr. Crayne, hadn't Mary lost about 35
or 40 pounds of weight that fall?
A. Yeah, I am saying she was thin.
Q. Okay. Now, did anybody else, a
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MR. HOWEN: No further questions.
THE COURT: Thank you, counsel.
Redirect.
REDIRECT EXAMINATION
BY MR. MA TI'HEWS:
Q. Red, did you have any pre-arranged
agreement with Larry Severson to meet him on the
morning you observed him spitting up blood and a
distended stomach?
A. I just come in and have coffee. That's
all.
MR. MATTHEWS: I have nothing further,
Your Honor.
THE COURT: Anything further from the State?
MR. HOWEN: No recross.
THE COURT: May this witness be excused?
MR.MATTHEWS: Yes.
MR. HOWEN: No problem.
THE COURT: Sir, you can be excused.
THE WITNESS: Thank you.
(Witness excused.)
THE COURT: Defense may call its next
witness.
MR. FRACHISEUR: Your Honor, at this time we

Page 3919
1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

Paga 3921

1
relative of Mr. Severson's, take any of those
2
capsules anywhere for testing that you know?
3
A. I was told so, but I am not aware of
4
that.
5
Q. All right. My question was, did you
6
participate in that, like, you took the pills over
7
to Jay?
8
A. No.
9
Q. Okay. When did Mr. Severson tell you
10
that Mary was dying?
11
A. I don't know ifhe really said that. I
might have heard him say something of the fact sh 12
13
was very ill. She wasn't sleeping at night. That
14
type of stuff.
15
Q. My question was, when did he tell you
16
she was dying?
17
A. I don't know if he ever did. I might
18
have said that, but I don't know ifhe ever did.
You
can't
recall
at
this
time?
19
Q.
lI 20
A. No, I sure can't.
Q. You have somewhat of a recollection,
121
22
but
it's hazy enough -123
I 24
A. No, I don't recollect him saying that.
25
No, I don't remember that at all.

I

have two more witnesses. The witness that we
desire to put on next is under subpoena; however,
it is Dr. Welch. He cannot be here today. He
assures us that he can be available Monday
morning. And it would be his testimony, which I
anticipate would be very brief. And a second
witness would also be very brief. We would ask
that we be permitted to do that witness on Monday
morning. And at that point, we would rest. State
can then proceed with -- we cannot produce the
witness this afternoon. Unfortunately, the
doctor is just not available.
THE COURT: Thank you, Counsel.
Any objection from the State? The
witness is under subpoena. I think you are
protected. I don't know whether he is, but you
are.
MR. BAZZOLI: Just a moment please. That's
fine, Your Honor.
THE COURT: Very well then. The Court
certainly has no objection to that. It is well
within the timelines established by the parties to
try the case. And certainly I don't want to keep
you from bringing a witness before this jury who
was in fact subpoenaed today and can't for some
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that I probably remembered more once we spent a
lot of time thinking about. Once I spent a lot of
time thinking about it.
Q. BY MR. FRACHISEUR: Okay. So you ha
some discussion with Mr. Howen about this some
time ago?
A. A week or so. Something like that.
Q. Okay. And it was your impression that
Larry was contributing heavily to the
conversation?
A. Yes, sir.
Q. All right. And is it your testimony
here that it was Larry who said Mary has sleep
apnea?
A. I can't say for sure. No, sir.
Q. That would be something you would want
to know if that were the case; wouldn't it?
A. Yes, sir.
Q. Okay. Have you ever -- I will indulge
in a hypothetical if I am permitted to. Have you
ever had a situation where you had husband and
wife in there and they disagreed as to the
condition of the patient or whether they had some
diagnosis?
A. Yes, sir.
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wife said. I wouldn't put a narrative like that.
MR. FRACHISEUR: All right. Thank you,
Paul. I don't have any other questions, Judge.
THE COURT: All right. Any further
cross-examination?
MR HOWEN: May this witness be excused?
have no further questions.
THE COURT: Any objection'/ This witness may
be excuse. Sir, you may be excused.
THE WITNESS: Thank you.
(Witness excused.)
MR. FRACHISEUR: I would call if he Lish I
can't guard tongue.
FELICIA D. GARTUNG,
called as a witness by and on behalf of the
Defense, having been first duly sworn, was
examined and testified as follows:
DIRECT EXAMINATION
BY MR. FRACHISEUR:
Q. Good morning.
A. Okay. Who's talking? Sorry.
Q. I need you, Felicia, to state your full
name for the record and spell your last name for

I
.
.

I
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I
I

.

.

.

Paga 3691

1
2
3

4
5
6
7

a
9

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

Q. And that happens -1
A. That happens frequently.
2
Q. Frequently, okay. If that were the
3
case, would you make a note in that medical record
4
that there was some disagreement between these
5
folks?
6
A. Usually, I guess, I would go through a
7
thought process and I would probably put down what 8
I thought was the truth if there was-· if one
9
side black and the other one said white.
10
Q. So, are you saying you would be able to
11
look at the record and say that's what happened?
12
MR. HOWEN: Objection. Question is leading,
13
suggestive.
14
THE COURT: I will allow the question. I
15
don't think it unfairly suggests the answer. Go
16
ahead.
17
THE WITNESS: I'm sorry, sir.
18
Q. BY MR. FRACHISEUR: Well, let's say,
19
what would you write down in that situation?
20
A. Normally if it is not an issue, if it
21
is something that I am not very concerned about, I
22
would just write down what my impression was.
23
Q. Okay.
24
A. You know, I wouldn't say, husband said,
125

Page 3693
the record, please.
A. Okay. It is Felicia Diane Gartung, and
the last name is G-a-r-t-u-n-g.
Q. Okay. Do you live here in Mountain
Home, Felicia?

"
'

A. Yes.
Q. And what is your occupation?
A. I work -- sorry. I work at West
Elementary full-time and I also work at Smokey
Mountain Pizza.
Q. Okay. What do you do for the school?
A. The school, I work with special, like,
behavior children and special ed, severe.
Q. Okay. And for Smokey Mountain Pizza?
A. My fun job. I just wait tables there
part-time.
Q. And were you -- did you have a position
at Smokey Mountain in February of 2002?
A. Yes.
Q. All right. l am going to ask you to
refer back to Valentine's Day, the 14th, or I
should say the 15th of February.
MR. MAITHEWS: 14th.
Q. BY MR. FRACHISEUR: Fourteenth of
February. Do you recall serving Larry Severson
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and Mary Severson in Smokey Mow1tain Pizza tha
evening?
A. Yes.
Q. Do you know Mr. Larry Severson?
A. I had met him a few times before, yes.
Q. Okay. He had come in to Smokey
Mountain on other occasions?
A. Yes.
Q. And you knew who he was?
A. Yes.
Q. And did you know that he operated a
business in the neighborhood?
A . Yes.
Q. Okay. And you saw him that evening?
A. Yes.
Q. And who was he with, to your
recollection?
A. He was with his wife for dinner.
Q. Okay. About -- is there any particular
reason why you have a memory of this'!
A. It was Valentine's and the section that
I worked that night was kind of small. That's my
favorite one. So, I can kind of like talk to the
people and get to know them a little bit. So, I
usually remember a lot of times the people that
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sticks. And I was, like, so do you guys want
anything else and they said no.
Q. And when she said it would be soft, did
you understand what was being talked about at that
point?
A. No.
Q. Did she make a gesture?
A. She just put her hand to her mouth and
said it would be soft.
Q. All right. And she had the fettucini?
A. She had a pasta. I believe so.
Q. Okay. Do you recall specifically what
he ordered?
A. I think he had the chicken pannigian.
Q. Okay. Is there anything else that may
have come to your attention while they were having
dinner there?
A. They -- no, I think they talk and ate.
There was a couple that sat -- like in the way it
was set up -- that was right here and he was
sitting here and she was sitting right here and a
couple right here that they bought dinner for that
night, a younger couple.
Q. Okay. Did they appear to you to be
arguing?
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come in, because I know them personally or -Q. Okay. And you knew Larry personally at
that point in time?
A. Yes.
Q. And did you know Mary?
A. Not well. She had been in the
restaurant, I think, once or twice. I might have
waited on them once, but I didn't know her outside
of the restaurant.
Q. All right. Do you recall serving them
that evening?
A. Yes.
Q. Do you recall what they ordered?
A. They both got pasta and they were going
to get an appetizer. I remember a lot about that.
They got a pitcher of tea.
Q. Is there anything unusual about the
appetizer?
A. When [ went over and said hi, to get
their drinks, and ask if they wanted, you know,
anything to eat for an appetizer and she said that
-- she said, what about cheese sticks, and he
said, well, you can't have those. And I thought
well. And she was like, well, okay, but it would
he soft. And he said, well, you can't have cheese
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A. I never saw them argue.
Q. Or fighting?
A. I never heard anything like it.
Q. You didn't hear any raised voices or
anything of that sort?
A. No.
Q. Did anyone have a cocktail before
dinner?
A. No, not -- no, they had tea, I think.
Q. And did they order dessert?
A. No.
Q. Okay. Do you remember them finishing
the meal and leaving?
A. I remember them finishing up. I don't
know -- we were kind of busy that night. I don't
know ifl saw them actually leave, but -Q. Okay. Well, what was your overall
impression of these folks that night at dinner?
A. They seemed just, like, a regular
couple. Larry was excited because the couple
behind them that he saw, he said to pick up their
dinner. He was -- they are, like, oh, no, and
they were kind of joking around and smiling about
that. Just -- he seemed just regular, I guess.
MR. FRACHISEUR: Thank you, Felicia.
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THE WITNESS: You're welcome.
MR. FRACHISEUR: I don't have any other
questions, Judge.
THE COURT: Thank you, Counsel.
Cross-examination, Mr. Bazzoli.
MR. BAZZOLI: Yes.
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CROSS-EXAMINATION
BY MR. BAZZOLI:
Q. Miss Gartung, you said you met Larry
Severson just from him coming in to Smokey
Mountain Pizza?
A. That's when I first saw him was when he
would -- he would come in with his son and the
son's, I think, it was girlfriend then, and would
wait on them. But he had invited me to -- he said
he owned the business down the street, to come.
And I did bring my car there once or twice.
Q. Okay. He wanted you to bring your car
to his shop?
A. Yeah, he had just started up the
business.
Q. At that time -- so he told you he just
started the business recently? Was that before
February or when about was that?
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she said the excuse was that they were soft?
A. Yes.
Q. Did you notice did they eventually
order cheese sticks?
A. No. I'm sorry.
Q. You have to answer outloud. She had
pasta meal; correct?
A. Right.
Q. Did you notice or observe her having
any trouble eating?
A. No.
Q. Was she in pain or holding her mouth or
couldn't eat anything that you observed?
A. No.
Q. Did she complain at any time when you
were around there to you that her mouth was
hurting her?
A. No. But I only -- I usually check
back, well, right after they get their food and
then again, like, when they are almost done to see
if they want desert.
Q. So, in any of that time -- I know
Smokey Mountain. I have been there quite a bit
myself. Is this in a bar area?
A. It is.
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A. It was before that because I already
brought my car in.
Q. Now about that time in late 2001 or
early 2002, were you working with Jay Clark?
A. I didn't ever really work there.
Q. Okay. Did you have a relationship with
Mr. Clark'?
A. Yes, off and on.
Q. Okay. I think at some point you guys
got engaged or around that time?
A. It was after. In April, I believe.
Q. Okay. Did you ever meet Larry Severson
with Jay Clark or see their interaction?
A. I don't remember ever being in a social
situation with him together.
Q. Let's talk a little bit about -- you
said that it came out because Mary wanted to order
some cheese sticks; ls that correct? You have to
answer outloud. I'm sorry.
A. Oh, yes. I'm sorry.
Q. And I think you said that Larry told
her no that she couldn't have cheese sticks; is
that right?
A. Yes.
Q. And that she then wanted them because
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Q. You got little tables with one seat on
each side?
A. Right. Little two-seaters.
Q. Okay. Were you able to -- was it light
enough to see in there? Sometimes it can get a
little dark.
A. It is pretty dim, but the other tables
in over places have lights over the table, but in
that place they don't have -- there is no lights
over the tables.
Q. In that lighting, standing there
serving, did you observe any bruising around her
mouth at that time?
A. No.
Q. What time did they leave? Do you
recall?
A. It wasn't late at night. I mean we
close at 10:00, so it was before 10:00. Maybe
between 9:00 and 10:00.
MR. BAZZOLI: Okay. Thank you, Miss
Gartung. I have nothing further.
THE COURT: Further questions from the
Defense?
MR. FRACHISEUR: No, Your Honor. l have no
redirect. I ask that the witness be excused.
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IN nm DISTRICT COURT FOR THB FOURTH JUDICIAL DISTRICT OP THB
STATB OF IDAHO, IN AND .FOR. nm COUNTY OF BLMORB
SBVER.SON, LARRY M.,

Petitioner.

vs.
STATB OF IDAHO,
Respondent.

)
)
)
)
)
)
)
)
)

CASB NO. cv..2009-1408
AFll'IDAVIT OF LARRY
M.SEVERSON

I. I, Lmy M. Severson, to the beat of my knowledge. upon oath and affirmation ofbeUef, from
personal knowledge that the following factt, information. and thinga u set forth are true and

correct, hereby swear and affirm as follows:
2. I am tho DBFBNDA NT/PBTm ONBR in thia action for POST CONVICTION relief.

3. Tho Elmore County District Court Number for tho undorlying case is CR-2002-158.
4. I waa represented at jury trial by Bd Frachiseur, (hereafter Frachisour")1 as lead counsel, and
11

Ellison Matthews, (hereafter "Matthews). as second chair, (hereafter jointly referred to aa
••counselj.

4. My attorney of choice to represent me at my jury trail wu Scott D Summers.
S. I objected on numerous occuion1 to being represented. by Ed Frachiseur.
APFlDAVlT OF LARRY M. SEVERSON Paae 1 of 12

a. Before the jury trial started. I called Frachiseur at bis office u leut five times per week. wu
always informed that he wu not available, that he would contact me later at the jail, and finally

wu informed he would not longer accept my calls.
b. Fraohiseur rarely met with me, and did not spend enoup timo with me to exploro defenses,

listen to my side of the story, diacuaa areas of cro11 examination, and talk about my planned
testimony.
o. After being frustrated in my attempts to contact Frachi1our,hi1 office, I called him at his
residence, was met with great hostility, and Frachiseur told me never to call hfm at homo again.
d I felt badgered by Fracbiseur, and my impression wu he did not want to hear anythina I had to
say.

o. During presentation of tho state's case, I informed Frachiaeur of approximately fifty issues that

I disagreed with, and ho informed me that I could clear these issues up when I testified.
CS. I advised Frachisour prior to tho jury trial and during the jury trial that I wanted to testify in

mydofcnso.
7. I advited Matthew• prior to the jury trial and during the jury trial that I wanted to testify in
my defense.
8. I did not ever infonn Fraohiaeur or Matthews at any time prior to or during jury trial that I did
not want to testify in my defense.
L

Prior to Matthews appointment. Rob Cha.stain wu appointed to represent me,

b. I told Rob Chastain that I intended to testify at trial, and Rob Chastain stated that I would
probably be convicted if I did not testify at trial.

9. At tho inception of the jury trial, I attempted to communicate with Prachisour at the defense
table concerning statemen ts made by tho prosecutor in his opening remarks.
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10. At that time, Frachiaeur provided me with a pad of paper and

a pen, and told me to write

note,, (hereafter "notes'? on the pad with any information I wante
d

him to consider.

11. I continued to attempt to communicate with Prachiaeur during the

state• a opening remarks.

and when the state called witncs1e1 to teltify.
12. Frachf1eur told me that I was not allowed to communlca
to with him orally. that

I must write

ovor ythiq on the pad.

One of tho inveltJaators that worked on my cuo came to me durin
a a break in the jury trial
and told mo not to write so much on the pad as Frachfseur did
not need help.
b. I expressed concerns about this conversation with Frach
iseur, and ho told me that he did not
need tho ••aggravation ft-om me" writina down so much, and ho
could walk away any time.
L

c. Tho inveatiptor told me the followina day that I should stop

ukin a questions and writing so

much on the pada and just sit thero u the jury would look not like
these behaviors and look down
onme.
d. Frachfseur told me that jf I persisted in "bothering him

about these things" then ho would

dismiss Matth ew,, withd raw form the cue, and "leav e me
to fend for myse lf'.

13. I continued to attempt to speak with Fraohiaeur durlna tho trial

in exceas otftft y times, but

was ignored or directed to write on tho pad.

14. After tho first week of trial, I did not see Frachiaeur review
1S. The notes that I wrote on the pad concerned misstateme

any notes that I had written.

nts in the state' s open ina remarks,

issues I wished to have addressed during cross examinatio

n of the state's witnesses,

inconsistmiciea in the testimony of the stat,J9s witnesses, ruao statem
ents

made by the state's

witneuea, additional evidence and testimony that I wanted elicite
d from

defense witnesses. and

testimony and ovidenco that I intended to offer when I testified;
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16. I discussed tho contents of tho notes with Matthews, and Matthews informed mo that how
and if the material in the notel would be used wu solely up to Fracluaeur duo to hia poaition u

lead counsel.
17. After the Jury returned with the verdicts, I asked Frachisour to cixamino tho notes I had

written, and he informed mo the notea were not available.
18. Dmina tho jury trial, Judge Wetherell mentioned my right to testify. my right not to testify,

and spoko of consulting with my attorneys.
19. I did not understand what consultation with my attorneys meant. attempted to discuss this
matter with Frachiseur, was told to be quiet u he wu listening to the judge, and that he would

oxplain later.
20. Near the end of the state's case, the Judae inquired about defense witnesses, and Frachisour

responded to tho court's inquiry.
21. After thi1 exchanp , Matthew , reminded Prachiseur that I wanted to te1tify, at which time
Frachiseur stated that tho state need not bo made aware that I intended to testify.
22. Frachiaeur'a atatement led me to believe that I would be called to teatify.
23. At that time, I again told Frachiseur that I wanted to testify.
2-4. Frachiscur announced that tho dcfcnso wu r ~ .

2S. I immediately wrote a note to Frachiseur about my desire to testify, and Frachiseur ignored
the, note.

26. At that time, I told Matthews I wanted to testify, and he told me to speak with Frachiseur.
27. At the flrat opportun ity I had to speak with Prachiseur after he would not allow me to testify,

! again told him I still desired to testify.
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28. Frachiaeur told me that whether or not I testified wu his decision, and he thon told me I did
not need to testify as the jury would acquit me.

29. At that time, I uked Frachiseur ifI could speak to the judao about testityina. and he told me
I could not.

30. At that time, I wu not aware that I had the right to testify.
31. After tho jury rctumed guilty verdicts on both count1t Scott Summcra explained to mo that I

had an absolute constitutional rlaht to testify if I chose, and the choice wu not Frachiseur's.
32. I did not understand or comprehend that I had tho constitutional right to testify until

Summers explained this concept to me after tho jury had rendered its verdict
33. After Summers had explatnocl the right to testify, I confronted Frachlseur concerning the
matter of him not allowing mo to testify.

a. A motion was filed notityln1 the Court that Prachiseur did not allow mo to testify.
34. Ftachiaeur at that time told me that he would no tonger be able to represent me, and Rob

Lewis took over the caao.
35. In the opening statement, Frachi1eur told the jury that defense witne11e1 would teatify that

my financial condition was good at tho time of Mary Severson 1 s death, Frachiseur did not calJ
FNU Bond, who would have testified that my automotive repair busincaa was showing a profit

every year, and the aroaa income was in the hundreds of thousands.

a. Prior to the state resting their caae, Prachiseur told me that I could explain tho financial
solvency of my business when I testified.
b. I asked Frachfsour about this issue after the defense rested its case as I had not been allowed to
testify, at which time Frachiseur told me ho would cover this issue in closing argument.
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c. Fraohiseur did not address this issue in closing. I asbd him right after the closing why he did
not ox.plain tho solvency, ho repliod ho forsc>t. l aakod him if there wu still time u tho state had

not started their second argument, at which time he told me it wu too late.
d. I wu not aware that Mary Severaon had lncreaaed payout amount on my lift, insurance poHcy

where Mary Severson was tho named beneficiary until after her p1SSina, and would have so
testified.

36. State's witness Steven Bock testified about Mary Severson N-ffnancin1 tho houao located on
Poppy St. in Mountain Home. Idaho.
L

The application contained. fraudulent information that was provided by Mary Severson to

obtain tho loan, I told Prachiaeur that this i.n:fbrmation wu 1raudulent, wrote notes stating how
and why the information was fraudulent. and requeated that Frachiaeur cro11 examine Bock

concemfna these fraudulent entriea.
b. The notea I wrote Frachi1eur and the information I told him wu that Mary Severson showed

income of$97,000 per year on tho application for tho Poppy Street house loan when her actual
income wu $12,000 per year.

c. Said notes and information would have demonatrated that Steven Bock arguably committed
.fraud in aniatina Mary Severson in the acquisition of the loan. by altmna my pay stubs to show
Mary Severson', name and social security number as her income.
d. Frachiscur told mo ho would ask the Bock about the fraudulent entries, Frachiseur did not ever
address any of the concerns in my notes and verbal communications.
e. I noticed a change in Mary Severson•, attitude and demeanor the year before her paasina; she
stopped cleaning the house. cooking meals, became very short tempered, and did not care about

her appearance.
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d. Had I been allowed to testify. I would have informed the jury these actiona were for reasons
other than the marital problems Mary Severson and I were experiencing.

e. One of tho main reasons Mary Severson and l had problems waa the fict her youngest son
traveled to and lived in Colorado with Mary Severson'• family the awmnor botbns her pauina.

r. Mary Severson often argued with her mother Carol Diaz during this time period· concerning
her two sons and monoy.
g. Frachiaour refused to elicit testimony from the state's witnesses that would point to Mary

Severson 's unhappfne11 emanating &om hor rolationahips with her childnm, family, and money

problems u "it would make her look bad".
h. I would have testified that it wu my understanding that Mary Severson '1 death would have

resulted in a $200, 000 life insurance payout to her mother Carol Diaz that would have provided
for her son's schooling and welfare, and that Carol Diaz planned to apply for social security
benefits to pay for Mary Severson• a aon 11 education.

37. The prosecutor made a statement about my refusal to turn over capsules to an FDA
investigator, Matthews objected, and the judge instructed the prosecutors how this evidence
should have been handled.
a. Matthews stated he should a$k for a miltrial, but there wu too muoh time invested.

b. I did not know what a mistrial wu at this time, and at tho next opportunity I had to discuss this
concept with Matthews, (Prachiseur was not present for this discussion). at which time ho
explained that we could make a motion for a mistrial. if the judge granted the motion, this trial
would be halted. a new trial would be scheduled, but tho charges would not be dismissed.
c. Matthews explained that it would be up to the judge to grant or deny the motion for mistrial.
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d. I asked Matthews if I would be released if the miatrial motion wu aranted, Matthews
infonned mo that we could uk the judge to change my oustody ltatal since the proeooutor,,

actlont forced the defenae to ulc for a mistrial, but there wu no auarantee that I would be
released.

o. Matthews explained that if wo did not uk for a mistrial, then the lssuo would not be preserved
fbrappoal.

£ At that time, I told Matthowt I wanted to uk for the mistrial, he stated he would discuss the
issue with Prachfaeur.
g. Counaol did not move for a mistrial.

38. Leann Watkins testified that I had informed her I wu divorced and that Mary Severson was
dyina,, at which time I wrote notes infonnina Frachisour that this teatfmony was false.
a. Had I been allowed to take the stand, I would have teatifled that I had told Leann Watkins that

I intended to divorce Mary Severson, (not that I wu already divorced), and that Mary Severson

wu having medical problems, namely ulcers, stomach problems, and sleep apnea. (not that she
wudyini).

39. Jennifer Watkins testified for the state and told the jury that I misled her about my marital
status, puked my vehicle outside of her houac. and mi1Icd her about Mary Sevonon •1 health

problems.
a. I wrote notes to Frachiaom durin& Jc:,nnifc,r Watkins testimony about falsehoods and
inconsistencies that I wanted to be covered on cross examination, and I told Matthews that I

wanted Jennifer Watkins questioned about these matters.
b. IfI had been allowed to testify, I would havo stated as follows:
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-During our entire relationship, I told Jennifer Watkins that I waa married to Mary Severson. but
contemplated divorce at times durina the marriage.
- I told Jennifer Watkins that Mary Severson suffered from medical problems. but did not evor
tell Jennifer that Mary waa dyina.

-I would have testified that at tho thno tho rings were purchased, I Intended to divorce Mary
Severson, but we were not divorcod at that time.
-When I saw or had contact with Jennifer Watkin, after our relationship ended, either at her
rosidcnco or pJaoo of employment, it was for purposes of dropping otrmaf l addressed to Watkins

delivered to tho Auto Works addresa.

a. Had I been. allowed to testify, I would havo infonnecl the jury that I did not in any way stalk or
pursue Jennifer Watkins after our relationship ended.
b•. Jennifer Watlcins married a male other than myself approximately one month after Mary
Sevmon'a death, I requested that Frachiseur addreu this matter in cro11.. examination to

establish that I did not have the motive to harm Mary Severson in order to marry Jennifer
Watkins u she wu involved with another ma.lo after our relationship endod.
40. Durlna tho prosecutor's closing argument, ho stated that no one that was in tho house testified
about the injury to Mary Sevcrson's mouth, I wrote a note to Fraohiseur at that time that Felicia

LNU, the wait person that served Mary Severson and I pizza the night before her passing. could
have testified that Mary Severson had an iajury on her mouth prior to the night of her deB1h, and
Frachiseur refused to look at tho note.

41. I relayed this infonnation to Matthews. and Matthews told me that the time for presenting
evidence had passed.
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42. Mary Severson suffered from sleep apnca, had I boen allowed to testify, I would have
recounted that I roused Mary Severson ftom sleep many timca bccau1e she would occasio
nally
atop breathing.
a. I did not ever tell anyone that I had to porf'onn oardio pulmonary reauecitation on
Mary

Sovmon durina bouts of aleep apnea.
43. I wrote notes to Pracbiseur approximately four timca concerning the fact that the state

did not

establish I had ever purchased Drano, and Frachlaeur refused to emu-examine tho stato's
witnesses about this filct.
44. The state put on testimony about a hair that wu found 1n an ovidence baa that contain
ed a
Hydroxycut bottle that had been tampered with. Matthews infonned Frachiseur and
I that the
hair should be DNA tested to establish it was not my hair, Frachisour stated to me that

"he did

not want to mess with it".

45. I told Matthew• numerous times about my conceme with Frachiaeur refbain s to read

my

notes to assist 1n cross examination of the state's witnesses, Matthews told me that Frachis
had his own theory of the case, and he did not want to consider strategies or tactics

eur

other than his

theory of the case.

a. Matthews expressed conccm1 to me about the way Frachiaour was handling the

case, but told

me there was nothing he could do as he was not lead counsel.
b. After the first three days ofjury trial, Matthews appeared to give up and just
go through the
motions of defending me.
c. I intended to testify that tho reason I did not allow the FDA to take all of the
Hydrox

ycut pills

for contamination testing was at the advice of my attorney as the pills would be necessary
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for a

civil law suit, I waa not concerned that the FDA would find contamination implicatin1 myself in

criminal activity.
d. State's witneuoa PNU Buchholtz and Mollea INU owed mo monoy, this fact would have
boc,n rolcvant to their motivation and bias in testimony, Pracbiseur refused to qucatfon them

concemlna these debts.
46. I would have tostifiod that atato'a witneaa Nanoy Bllwangor asked mo to accompany her on

vacation, and called me from the state of Arizona and informed me I wu "her new man•..
47. Durin1 void diro examination, one of the potential jurors made tho statement that someone he
thought wu my dauahter or dauahter-hi-law told him that I alleaedly did tho crime. I them

requested that Prachfseur request a change of venue, to which he replied that tho Judao would
just tum us down, so he refused to m~ tho request.
48. Detective Wolf testified at the grand Jury proceedinga that the contents of Mary Severson •a

stomach could not be tested for the presence of prescription sleepina medications as the sample

wutainted.
-Detective Barclay later testified that the sample wu not tainted to the point it wu not available
for testina. in fact tho sample wu tested, with no medication detected.
-I requested counsel inveatip te and explore this possible perjury.

-I requested that Fracbiaeu r ca11 prosecutor A. Bazzolli as a witneas to explore this Issue-

specifically if the atate wu aware of thi1 poaaible perjury, and if they intended to cure any
perjury discovered.

-Frachiseur refused to call Bazzolli to quoatfon hfm concerning this issue.
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VERIFICATION or PETITION

I. Larry Severson, being duly sworn under oath, atato:
I know of tho contents of the foregoing Amendod Petition for Post..Conviction Relief and
to tho belt of my knowledge and

that tho matters and allegatione sot forth aro true and

belier;

..,,.
j

-·

'
i
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